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FOREWORD

THE FOUNDERS OF OUR REPUBLIC WERE DETERMINED 1O
establish a government that protecied the nights of the ndi-
vidual within a free societv, a syvstem that improved upon
European designs. Newly independent. the Americans
formed a government under the Artickes of Contederation,
As a loose confederation of states. however, the growing
nation had a weak national voice and hule internauonal sta-
tus. After onlyv ten vears under this svstem, the states recog-
nized the need for more national power and dratied the
US Constitution.

The goal. again. was to protect the individual’s natural
rights through the creation of an energetic national govern-
ment. Thus the US Constitution was written. with compro-
mises, and submitted to the people tor themn rauficc ton.
After vigorous public debate. this document became the
fundamental Taw ol the land.

The Constutution has endured with few additional
amendments tor more than two centuries—but not without
continuing debate. In this newest contribution to the writ-
ings of constitutional scholars. papers address the Presi-
dent’s war powers, the role of Congress in foreign policy.
and other questions of interpreting the Constitution i the
modern era. These current issues have at their core the
same fundamental questions that oimated debate during
the Constitutional Convention in 1787: how best to protect
soc.. tv while guarding the rights ot the individual. how best
to give sufficient power to the executve while guarding
against abuse of power. But even as we debate. we celebrate
our Constitution, a document torged of imgrammed Amerni-
can beliets that our republic can be secured and the rights
of the individual safeguarded.

J. A. BALDWIN
VICE ADMIRAL, US Navy,
PRESIDENT, NDU

vl




PREFACE

AFTER TWO CENTURIES OF DEBATE AND INTERPRETATION,
the fundamental conflict established by the US Constitu-
tion among the three branches of Amcai.an Government
is alive and well. As the papers in this volume attest.
perhaps in no other area is that conthct so persistent than
in natonal secunity.

In the words of Edward S. Corwin, the US Constitu-
tion is not onlv “an tivitation to struggle™ among the
Congress. the President. and the Courts for the privileges
of directing American foreign policv. but an invitation
for them to struggle over all aspects of national security

S

1ssues.

History has molded. converted. and expanded the
powers and institutions of the American Government. s
Justice Ohver Wendell Holmes wrote in The Common Lazw.
“The life of the law has not been logic: it has been experi-
ence.” And it was the 180 vears of the American Colo-
nial experience preceding the adoption ot the
Constitution that influenced the Founding Fathers.

Many of the same issues that confronted those men
at Philadelphia are contentious today. How long should
the President serve? Should he be hmited 1o two tour-
year terms or one six-vear term or no jimit at allz What is
the role of the President as Commander in Chiet? Is it an
office or a power? What is the proper use of the vetor?
Should the President’s authority be expanded by a line-
item veto that might result in more control over appro-
priations? Does the President have the right to appoint
his own people to serve him, or must theyv be subjected to
intense examination by the Serater What is the power of
the President over treaties? Argument about the Presi-
dent’s authority over—and interpretation of—treaties has
forever been an irritant in ov: history of negotiations.
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The nineteenth century was essentially donunated by
Congress. Its enumerated powers guaranteed supremacy
for that branch of our government. These powers are so
detatled and specttic, as opposed 1o the vague and otten
thsory powers granted 1o the President, that for more
than a hundred vears there was iide argument over their
interpretation. Even when Lincoln exerased prerogative
power during the Civii War, he did so in the name ot
Congress.

These measures, whether stricthy legal ov noto were ven-
tured upon under what appeared to be popular demand
and a public neeessity L trusung thar Congress would

reacdhly ratify them. It is hehieved nn(hmq b hun done
hevond the constitutional competency of Congress.

Congress then l‘;uif‘iul his actions mn the language of
an \ppmpn wions At "o as it they had been issued and
done under the plc\mus express authority and direcuon
of the Congress of the United States.™

If the nineteenth century was the century of the
Congress. the twenticth century is that of the President.
Ihe earlier fogic was turned on s head. Tt was argued
that the detailed and specitic powers assigned to Con-
gress were by thenr nature imited and that the vagueness
of the powers allotted to the President could be expanded
virtually without let or hindrance. These powers were like
empty vessels waiting to be filled. Theodore Rooseveh
put it most clearly:

I declined to adopt the view that what was imperarively
necessary tor the Natior could not bhe done by the Presi-
dent unless he could find some specific authorization to
doit. My belief was that it was not only his right but his
duty 10 do anvihing that the needs of the Nation
demanded nnless some action was forbidd-n by the Con-
stitution or by the Laws.”

The onset of World War I, the Great Depression.,
World War 11, and the postwar threat of the Soviet
Unicn brought an expansion of Presidential power. In
some quarters, this expansion was either strongly
opposed or grudgingly acknowledged. In others,
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particubarhy aomong acadenies and New Deaders. it was
welcomed enthusiasticallv by Presidential-power advo-
cates, who canontzed e President while demigratng the
Congress. Lhe vesule today s that the publics as well as
pohiticians and pundits, generadly aceepts the powertul
modern Prestdency as a necessary force m a dangerous
world.

In some arcas. however, opmion has gone well
bevond mere acceptance. There s an even larger group
who subscribe 1o the presumptions of Theodore and
Franklin Roosevelt and assert asoveren role for the Pres-
ident—which the division of consttutional powers was
designed 1o prevent. This group daims the President’s
prevogative permits him to go 1o war, determine the
meaning of a vreany s and even act as the swofe organ of the
Federal Government m the ticld of foreign poliev. They
have. m Patrick Henrv's famous phrase. Usquinted
towards Monawrchy

When one compares the svmbols and substance ot
modern Presidental power with that of our carly presi-
dents. the ditferences are suiking. Who could have
torescen the pomp and arcamstance ot the modern Pres-
idential manguraton costng mithons ot dollars and rival-
img a coronation: Compare this with Jetterson’s act of
walking o the Capitol trom his rented rooms nearby 1o
take the oath of office ma sinple and wnassuming ceve-
mony. Contrast Washington's journev by horseback to
New York Cinv with the ase of A Foree One. Also con-
sider the msulatuon of the modern President, surrounded
by Scecret Service agents and protected from the atizenry.,
with the routme pracice of President Polk who spent sev-
cral mornings cach week grecting visitors: Congressmen.
anc ottice seekers who dropped by the White House 1o
see himy without appointiment.

Campaigns for the Presidency now start at least two
vears belore an celection. Compare the plethora ot pri-
maries and cancuses, the expenditure of milhons, and the
culmination of 1w all by the nomination of candidates a a
televised nantonal convennon, with the tront porch




N PREFACE

campaign ot William McKinlev when the public visited
the candidate at his home.

Most important, consider the intluence the President
now has over legislation and public policy through the
three major media events at the beginning ot cach vear:
the State of the Union message to the Congress, the
release of the President’s budget, and the publication of
the President’s Economie Report. Every fourth vear the
President adds the inaugural address to his quiver of pol-
1cy weapons. As a result, the President is viewed as the
“chiet fegislator.”

Finallv. consider the growth of the White House statt
and the institutions of the Executive Office, mcluding the
power of the Assistant to the President for National
Security Affairs, the Director of the Office of Manage-
ment and Budget, and the Director of Central Intel-
ligence, all of whom come under the President’s aegis.
Nelson Polsby refers to this as the “Rise of the Presiden-
tal Branch,” a fourth branch of government.

All these comparisons demonstrate the remarkable
growth m the power and importance of the Chief Execu-
tive over the course of our nation’s history, especially
during the twentieth century. While most agree that the
Prestdent’s power has grown, not evervone feels that this
growth has been a positive development. The Congress
(and 10 a lesser extent the Courts), for example, in order
to cope with this vast array of Presidential resources. has
added staft members. committees, and institutions to
compete with the executive branch. In addituon to the
congressional budget process, there is now a Congres-
stonal Budget Ottice, Budget and Inteligence Commit-
tees, budget and policy experts in the Congressional
Research Service of the Library of Congress. and com-
parable congressional specialists in the Oftice of Technol-
ogv Assessment. Additionally, press and public relations
experts are attached to congressional offices and the
Supreme Court. Could Chief Justice Marshall. Senator
Henry Clay, President Madison, or even the redoubtable
Alexander Hamilton ever have contemplated such
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grandiose Federal institutions as we have today,
cmploving over three million people:

The bicentennial celebration of the US Constitution
provided a fitting occasion to examine the numerous con-
stitutional issues and concerns that affect national
security. In a svmposium sponsored by the Natonal
Defense University, representatives of the branches of
government, as w ell as scholars trom the private sector,
met to discuss the US Constitution and national security.
Many thoughttul papers were presented. When the
()ppmluml\ arose to publish a book based on the sym-
posium, the best of the articles were selected and edited
to highlight the most innovative ideas and unique
viewpoints of the distinguished conferees.

With one or two exceptions, the articles in this book
cannot be placed casily under a single rubric. Most con-
centrate on the fact that more than one branch of gov-
ernment is involved in the national security activities
discussed by the authors. In addition, many refer to the
War Powers Resolution, and a few to the intrabranch
concerns of the Iran-contra atfair. which was so umely
during the celebration of the constitutional bicentennial.

There are valuable insights in each of the articles.
From these views, opinions, or predilections. we can be
certain that the debates will go on. The 1ssues—so well
explored in these essavs—are nevertheless complex and
fundamental constitutional matters that will continue to
concern us into the distant future. They are nghtly vis-
ited during the celebration of the two hundred-vear
anniversary of our Founding Fathers™ living masterpiece.

HOWARD E. SHUMAN
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INTRODUCTION

By Edmund S. Muskie

THE CONGRESSIONAL ROLE IN NATIONAL SECURITY POLICY
is not an casv subject to discuss dispassionatelv. Two car-
icatures dominate our periodic debates over the powers
of the President and the Congress i this arena.

One caricature is the Congress as a disparate collec-
tion of 535 back-seat drivers and pscudo-Secretaries of
State. The other caricature is a seriously misguided Presi-
dent. by virtue of some deeply flawed personality trait.,
abvsmally poor advice. or lack of understanding. maneu-
vering the nation into a damaging situation that requires
congressional extricaton. We Americans love to over-
draw these caricatures: political cartoonists and talk show
hosts have put their children through college by dwelling
on them. Unfortunately, these popular images have some
basis in fact: otherwise. they could not be so widelv held.

Most of mv vears in public service have been spent in
the Congress, so 1t will come as no surprise to any that 1
am broadly sympathetic with the prevogatives of the legis-
lative branch on the subjects of arms control and war
powers, which T will discuss later. But I also acknowledge
troubling abuses of the congressional role in national
security policy. I wince when I read that the United States
Senate recently adopted 86 amendments 1o the Depart-
ment of State Authorization bill, ranging from the mer-
ger of embassies in the Caribbean to the closure of the
United Nations otfice of the PLO. T am also troubled by
growing individualism in Congress and the decline of

The Honorable Edmund S, Muskie is the tormer Senator from
Maine and Secretary ol State.

AR
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party discipline. Today., iUs relatively easv for Members of

Congress to develop their own political dentity, inde-
pendent from that of thetr partv. All that's required is an
immodest amount of financial and intellectual resources
and ready access 1o the media.

When I ran for Governor of the state of Maine in
1954, myv campaign cost a whopping $18,000. Today. the
race costs one mithon dollars for each of the major party
candidates. The same is true for many seats in the House
of Representatives, across the countrv. Some House dis-
tricts and virtually every Senate seat cost several times this

amount. This growing commercialization and cost of

political campaigns have many injurious effects and not
Just in our domestic affairs. I am sure that many good
men and women have forsaken careers in public life

because of the burdensome and demeaning nature of

fund-raising that has become so central to our current
political culture.

Criticism of the role of Congress is often linked to
the perception that as money has become increasingly
important in politics, Congress has become even more
tragmented. Capitol Hill watchers often talk wistfully
about the giants who conducted the nation’s business in
the sixties and seventies — including Senators on the for-
eign relations committee with whom I was honored to
serve | like Jacob Javits, Clifford Case, Mike Manstield.
and J. William Fulbright. 1, too, believe that these men
were truly distinguished legislators, but I also recall that
they were often belittled back then for their eftorts to
restrain Presidential power. I am struck by how many
highly capable people continue to run for public office
and to serve our country today—on the whole, current
Members of Congress are as bright and industrious as
their predecessors.

Today’s congressional leaders are not lesser men
than the giants Presidents turned to for bipartisan sup-
port during previous periods of national crisis. But they
are lesser figures on Capitol Hill because their authority
as leaders has been diluted.
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Presidential leadership has also been badly diluted
over the past quarter-century. Before President Ronald
Reagan was reelected, it was tashionable to talk about a
succession of failed and weakened presidencies due to the
corrosive effects of the war in Vietnam, the Watergate
attair, and the hostage taking in Iran.

Americans, regardless of political affiliation, hoped
that President Reagan would change this pattern. And
for a time, particularly after his overwhelming reelection
victory, it appeared that he would. In a mid-1986 cover
story, “Yankee Doodle Magic,” Time magazine gave out
plaudits, “Ronald Reagan has found the American sweet
spot. The white ball sails into the sparkling air in a high
parabola and vanishes over the fence, again. The 75-vear-
old man is hitting home runs ... He grins his bovish grin
and bobs his head in the way he has and trots around the
bases.” In November 1987, Time's cover story carried a
different message. It read: “Who's in Charge? The
Nation Calls For Leadership And There Is No One
Home.”

Yes, it 1s difficult to be a successful American Presi-
dent these days. Public opinion is notoriously ftickle. The
most serious foreign and domestic problems we face do
not lend themselves to easy answers—yet we structure
our political campaigns and news coverage in ways that
require answers in 20-second sound bites. Unfortunately,
20 seconds is not enough for a plausible sounding rebut-
tal; the explanation of complex National Security Policy
takes somewhat longer.

President Reagan, unlike his immediate predeces-
sors, was a master at communication through the media.
His fall from public favor came primarily from other
causes—the Iran-contra affair and the twin budget and
trade deficits that so weakened confidence in the econ-
omy.

We find ourselves in the uneasy situation where both
executive and legislative leadership have eroded badly. In
weakened condition, the leaderships at both ends of
Pennsylvania Avenue need to help each other more than
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ever; instead, we find unending bickering over the most
crucial issues of the day—control over the budget, war
powers, and nuclear armaments.

The battle lines over these issues have long since
been drawn. The democratic leadership in the Congress

questions the President’s judgment and the quality of

advice he receives. When this happens, Congress will
inevitably assert its prerogatives. Presidents quite natu-

rally have a different perspective. From their point of
view, congressional encroachment is an infringement of

their rightful authority, and once the Congress manages
to capture a share of executive authority, it never relin-
quishes it voluntarily. As a result of these deeply held
views, the Congress and the President have become
bogged down in trench warfare over the budget, war-
making powers, and treaty-making authority.

The basis for this struggle is found in the Constitu-
tion. Each branch of government is granted a role in our
most basic affairs of state. While these roles are explicit,
their applications aren’t. The most basic and essential task
of Presidential and congressional leadership is to balance
constitutional prerogatives with the need tor effective
government.

If either branch asserts its prerogatives above all else,
the system of checks and balances that our Founding
Fathers so wisely devised breaks down. Our system of
government can only work effectively when the President
and congressional leaders respect each other’s views and
acknowledge their legitimate roles.

When the Congress asserts its prerogatives without
due regard for Presidential authority, it can deprive the
Chief Executive of the flexibility he needs to respond
quickly in periods of crisis. The War Powers Resolution
probably fits this characterization for some. Bear in mind,
however, that the War Powers Resolution designates con-
ditions for the emergency use of our armed forces by the
President as long as Congress is notified, and congres-
sional approval is subsequently obtained. Contrast this
approach to the Ludlow amendment providing for a
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national retferendum before Congress could declare war,
except in the most extreme circumstances. This proposed
amendment to the Constitution was defeated in the
House of Representatives only after vigorous opposition
by President Franklin D. Roosevelt in 1938.

Other instances of unwise congressional encroach-
ment on Presidential powers come quickly to mind. The
Bricker amendment, for example, sought to place restric-
tions on the ability of the President to enter into Execu-
tive agreements. It failed by a single vote in 1954,

Just as the Congress has encroached on Presidential
power from time to time, so too have Presidents unwisely
taken an expansive view of their constitutional powers.
Congressional abuses have been greatest during periods
when the nation has flirted dangerously with isolationist
sentiment; abuses within the executive branch have been
greatest when our Presidents have been most isolated.

When Presidents wall themselves oft from congres-
sional advice and good counsel, they invite damage to
themselves and to the national interest they are sworn to
uphold. Presidents need the advice of other elected otfi-
cials as well as the advice of their inner circle; they need
alternative points of view, not a confirmation of their
institutional or personal biases. The surest way for a Pres-
ident to foster narrowness and resentment on Capitol
Hill is to exclude members of Congress from the process
of making important decisions. I am concerned about
true consultation, not notification after the fact.

Do our Presidents really want a blank check to con-
duct the nation’s business? That’s what President Reagan
got in the Iran-contra affair—and he didn’t want the
Congress to know that he signed it. When the affair was
disclosed in most, if not all, of its embarrassing particu-
lars—as was inevitable—the President was deeply
wounded. Much damage to the Presidency and to the
national interest could have been avoided it Mr. Reagan
had consulted with congressional leaders betore deciding
to ship arms to Iran or if he had promptly notified
appropriate Members of his intelligence finding to do so,
as required by law.
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Congressional leaders naturally resent being asked to
share in perilous “landings” when they have been svstem-
aticallv excluded from the “take-oft™ of policy decisions.
Nowhere is this more true than in questions relating to
war-making powers.

The Constitution specifically differentiates between
the power to declare war and the power to make war.
This crucial distinction was deliberately made at the Con-
stitutional Convention. At one point during the conven-
tion, the draft Constitution conferred the power of
making war to the Congress, but James Madison and
Elbridge Gerry moved to change the word “Make” to
“Declare,” so as to leave the Executive with the clear
power to repel sudden attacks. In theory, this division of
power continues to this day: the power to declare war
resides in the hands of the Congress: the power to con-
duct war resides in the hands ot the President in his
capacity as Commander in Chief of our armed forces.

In practice, something quite different has evolved
over the past four decades. The last time that an Ameri-
can President asked the Congress to declare war was after
the Japanese attack on Pearl Harbor. Our prolonged
agony in Vietnam served, of course, as the impetus for
the war powers legislation.

It you served in the Congress as I did during and
after the Tonkin Gulf Resolution, vou could understand
why this legislation passed by such an overwhelming
majority in both houses—enough to override President
Nixon’s veto. Without a declaration of war, this nation
traveled inexorably down a slippery slope into the most
draining and futile war in America’s history.

The War Powers Resolution was not a reflexive piece
of legislation, however. Members of Congress agonized
over how Presidential and congressional prerogatives
could best be shared in light of the conditions of modern
day warfare. As floor manager of the bill, I did not wish
to amend or alter the Constitution in any way; my col-
leagues and I were instead searching for new ways to
fulfill the clear intent of the framers of the Constitution.
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We recognized then, as we must now. that the mitial
decision to commit US troops abroad in the tace of immi-
nent hostilities 1s often the most critical decision of all. It
that decision is ill-advised, it can rarely be reversed
quickly. That's the nightmare about a bad policy decision:
other bad decisions are almost sure to follow in due
course. When this happens, and when American cas-
ualties begin to mount, it 1s extraordinardy ditficult tor
either the President or the Congress to extricate our
fighting men.

In such circumstances some people urge Congress 1o
absent itselt from the process, so that the President can
execute policies that will work effectively and with a mim-
mum of casualties—and at the same time that the Presi-
dent give military commanders in the field the leeway
thev need to end hostilities quickly.

These prescriptions amount to an abandonment of
constitutional control over war-making. These notions
presume that combat forces can solve the problem tor
which they were dispatched, and that when war begins,
politics ends. But what if the decision 1o use force is not
well-conceived to begin with? What if the problem is not
amenable to a solution by US combat units in the tield:
How then can poor decisions be etfectivelv executed?
And how in the name of commonsense can military cam-
paigns be waged in isolation from politics or political
objectives? How. at the end of the dav. does a great
power withdraw combat forces committed as a rvesult of
mistaken decisions?

Many images remain infused in our collective con-
sciousness as a result of the Vietnam experience. but
none is more vivid than the picture of that helicopter
atop the US Embassy building shortly belore the tall of
Saigon. And many years from now, Amervicans might
react with collective griet at another picture vet to be
taken.

The best way to avoid such national tragedies 1s 1o
avoid that first momentous lapse in judgment. To his
credit, Secretary of Defense Caspar Weinberger tried to
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define condittons tor avoiding the shppery slope ot a
future Vietnam. Mr. Weinberger proposed six tests to be
applied when the United States considers the commit-
ment of combat forces abroad:

—A vital national interest or a vital interest ot our
allies must be at stake.

—If we commit combat troops. we must commit to
win.

—It combat torces are sent overseas, thev must have
clearly detined political and military objectives to
fight for.

—The relationship between military objectives and
the torces committed to achieve them must be con-
tnually reassessed and adjusted. as necessary.

—The US combat forces must have reasonable
assurance of political support at home. In Mr.
Weinberger's view, we cannot ask our combat
roops “nol to win. but just to be there.”

—The Defense Secretary's sixth test for the commut-
ment of US combat troops abroad was that they
should be sent as a last resort.

As a member of President Carter’s Cabinet. I know
how easy it is to discuss overarching principles in the
abstract and how difficult it is to implement them in the
cold harsh light of international pohitics. We try as best we
can to correlate policy guidelines with facts on the
ground—or at least as many facts as we can determine as
a crisis unfolds—and after enough smoke has cleared. we
are left with the distance between our ideals and the new
reality created by our actions.

I submit that the distance between the Reagan
administration’s policy guidelines and its commitment ot
US forces in the Gulf was particularly great. Surely, vital
interests were at stake here, but few can argue that US
military and political objectives had been clearly defined.
Nor did anyone suggest that US forces should have been
committed to “win” in the Gult or that our forces had
been sent as a last resort. Indeed, in some sense US ships
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scere dispatched just “to bhe there™ as a deterrent. The
episdes i the Gult show just how difficult it is o estab-
lish clear eriteria that fic the real cases—even when e
criteria seem as reasonable as those Secretary Weinberger
oftered.

The President made the decistions to commit US
combat forces mito o situation involving imminent hos-
thtes without adequate congressional consultation and
without invoking his authornity under the War Powers
Resolution. Had he done o congressional authorization
would have been required within 60 davs for US forces to
remain i the hield. A 30-day extension can be granied o
cnsure a sate withdrawal of US forces. and Congress
wrote specitic provisions to guarantee that it must reach
an expliar deciston within those 60 davs. Tt is a canard 1o
suggest that a President miglic be forced to veverse course
by mere legislative inaction.

I'can understand why Presidents are reluctant to tollow
the requirements of the War Powers Resolution. Our
Chiet Executives need tlexibility in periods of grem
uncertainty. Our adversaries must not believe that they
can njure American interests by plaving oft congres-
sional majorties against the President.

Congressional majorities understand that flexibility s
needed in crises and that our adversaries must not beheve
we will cut and run once we commit omrselves ina highly
visible wav. If anvthing, these factors have led Congress
to support extended commitments m the past when it was
unwise to do so—in Vietmam and Lebanon.

What, then,is the harm in following the require-
ments of the War Powers Resolution: Fhas egislation
wasn’t passed to make war casier or havder-—just to make
it more considered. The 60-90-dav deadhne is admitedhy
a complicating factor. But the nee t tor subsequent dea-
sions will be there in anv event onc: a commitment is
made to send US combat troops abroad. And Presidents
will be more likely to have congressional support for sub-
sequent decisions it they thoroughhy mvolve congres-
sional leaders before the inital decision s made.
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The War Powers Resolution is not responsible for
our current debate and struggle over these wugh issues.
Instead, the War Powers Resolution makes us tace up to
the clear meaning of our Constitution and the require-
ment for communication and comiy between the execu-
tve and legislative branches.

Compare the wrangling over war powers with the
success story of cooperation—the congressional observer
group for the nuclear and space talks in Geneva.

The imtiative for the ¢ongressional observer group
came from Senate leaders concerned that over 15 vears
had elapsed since a treaty negotiated by the United States
was ratfied. The idea, first formulated by Senator Byrd,
was to create a small, select group of Senators—including
the leadership and the relevant committee chatrman and
ranking minority Members—who would monitor the
negotiations and provide advice and counsel to the
administration. (Its members mmclude Senators Stevens.
Byvrd., Dole. Nunn. Warner. Pell and Lugar—not
Helms—as well as selected individual Senators. including
Gore, Wallop and Moynihan.)

The congressional observers developed a group
idenuty, much more so than individual Members ot Con-
gress who served as SALT observers in the past. In large
part this was due to a collective effort by the observers to
be briefed as a group and 1o travel as a group to Geneva
at least once a negotiating round. When the Senate
leaders cannot travel. they can designate other Senators
to take their places, which helps colleagues to acknowl-
edge the Senate observer group’s unique role.

Many of the usual frictions over senatortal prervoga-
tives have been set aside in this mstance. 'The Senate
observer group had tour co-chairmen: Scnators Pell. Ste-
vens, Nunn. and Lugar. Stafting was drawn from the
Leadership and from the Armed Services and Foreign
Relations Committees. Observe group members were wel-
come at hearings dealing with negotiating issues even
when they were not committee members.
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Of course, the real test of the Senate observer group
comes during the ratification hearings over an INF
Freaty. Only then do we see if the Senate’s increased role
i the actual negotiations results i incereased respon-
sibility when it comes to considering amendments and
reservations to the treaty, and when it comes to a tinal up
or down vote. It the consultative process works suc-
cesstullyv, observer group members can provide a4 coun-
terweight to the ievitable centrifugal forces produced by
a treaty ratufication debate. Having been mcluded in the
negotiating “take-off and well-advised of all the stops
along the wav, most of these Senators can be expected 1o
support a safe “landing.”

It appears that the Reagan administraton sensed the
value of the Senate observer group's activites. Briefings
continued on a regular basis—by Soviet as well as US of'fi-
crals. In theory as well as practice, observer group mem-
bers can plav many useful roles. They provide outside
advice to the President and his aides. reinforce important
administration messages to the Soviets when necessary.
and serve as a sounding board for unotticial Soviet pro-
posals.

The role of the Senate observer group begins to sug-
gest the possibilities of constructive partnership when an
administration and the congressional leadership deade to
work hand i hand.

Compare this approach to the impasse between the
two branches over the reinterpretation of the Anti-Ballis-
tic Misstle “Treaty an impasse that need not have arisen if
the President had consulted with congressional leaders
during his administraton’s deliberations. Substantive
consultations were lackimg in this case. as m so manv oth-
ers. Consultations with all but one of our treaty negotia-
tors were also dispensed with, as were private discussions
with the Soviets to resolve any ambiguities over permissi-
ble testing.

The admiistranon’s reinterpretation stood logic on
its head. How can a treaty of unhimited duration.
intended to ban defense of the termtory of cach countiy,
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apply only to ABM svstems and components available
during the period of negonations: How can the Senate
s()lcmnl\ consent to ratify a treaty based on one admin-
istration’s explanation of US nl)llgdlmns onlv to have
another administration assert that the treany’s central
provisions meant no such thing? Is it anv wonder that the
Senate has not allowed its constututional role to be sub-
verted in this wavz The mpasse over the treaty’s rein-
terpretation hurt the country but not as supporters of the
reinterpretation suggest.

Strangely enough the Reagan administration’s bar-
gaining strength m the negotnations was not undermined.
Indeed, dramatc progress comcided with vigorous con-
gressional support for the traditional ABM treaty inter-
pretaton, continued compliance with SALT I1 Himits, and
several other arms control mimtatives. Rather than retard
progress. I believe the continued support for the ABM
Treaty on Capitol Hill is what permtied the Kremlin 1o
entertain deep cuts in nuclear torces. Without mutual
understandings over detensive deplovments a long-term
process of nuclear arms reduction s most unlikely.

While the Reagan administration’s treaty interpreta-
tion—as well as the Congress™ resistance 10 it—did not
hurt our negotiating position. it has hurt our standing
around the world. Other nations expect us to live by our
word and to faithtully carry out our solemn treaty obliga-
tions, not to play word games over mutu dly binding obli-
gations that have been observed for a decade and a half,

As a result of this damaging situation, a majority of
Senators—including many members of the Senate’s arms
control obscrver gl()up«h‘nc taken eftective blocking
action. Elected offferats who are not ideologues and who
do not hold grudges can agree 1o cooperate on some
issues while agreeing to disagree on others.

Our system of government clearty works best. how-
ever, when consultation is meaningful at the outset of a
pr()l)lcm and when it continues as circumstances untold.
This is as true tor treatv-making powers as for war-mak-
ing powers. It Presidents exdlude congressional leaders
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trom their rightful advisory role, they will promote nar-
row-mindedness instead of cooperation on Capitol Hill,
If the Congress attempts to impose severe constraints on
Presidential prerogatives, it will only stiffen the backbone
of the occupant in the White House.

Our Founding Fathers issued both branches ot gov-
ernment an invitation to struggle in the document they
created. Our constitutional svstem of checks and balances
does not condemn us to unending bickering and draining
impasse, however. Great creativity and leadership have
been produced during our nation’s historv—without sac-
rifice of the freedoms we hold dear.

The Constitution allows men and women in public
office to use their considerable talents for the public good
but only when the executive and legislative branches
accept the common burden of working together. This is
especially true in the area of national security policy.
Without sharing responsibility and restraint between the
two branches of government, our nation walks in
shadows. With 1t, we can light the wav tor others—even
our adversaries.




PART I

DIVIDING CONSTITUTIONAL POWERS
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HITE HOUSE
DECISIONMAKING

By PAUL ANDERSON
Lawrence University

I make foreign policy. ‘
—Harry Truman

WHO CONTROLS THE FOREIGN POLICY OF THE UNITED
States? Does the Constitution grant the President broad
Executive control over the foreign policy of the United
States? The Iran-contra hearings provide one answer.
Lieutenant Colonel Oliver North took the position that
“the President ought to be able to carry out his foreign
policy” without interference from the Congress. As did
Admiral John Poindexter, who wrote this memorandum:

[IIn a meeting I had with the President. he started the
conversation with “I am really serious. If we can’t move
the Contra package [in the Congress] betore June 9.1
want to figure out a way to take action unilaterally to
provide assistance.” ... [TThe President is ready to con-
front the Congress on the Constitutional question of who
controls foreign policy.

Both of these comments were prompted by congres-
sional restrictions on executive branch activities in sup-
port of the Nicaraguan opposition forces. Is the President
within his constitutional prerogatives in attempting to act
against the wishes of Congress? Or, is Congress micro-
managing foreign policy?

Congress, however, is not the only institution
charged with micromanagement. Executive branch

3
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departments routinely complain about interference by
the White House in the details of their dav-to-day opera-
tions. Is the White House within its constiturional nre-
rogatives in challenging the professional autonomy of the
executive branch departments and agencies?

Both issues point to a question of the limits of legit-
mate decisionmaking power in the White House and
reflect the institutional character of the analysis in which
available resources, individual incentives, and institu-
tional constraints shape the struggle for power in foreign
affairs.! The perceived legitimacy of the actions of the
participants is, on this view, jointly determined by the
electoral and instututional models. Elected otticials—par-
ticularly Presidents—have an interest in justifving action
in terms of the electoral model of legiimacy. They are.
after all, the only political actors who can claim elections
as a direct source of legitimacy. Members of the perma-
nent government have an obvious interest in institutional
sources of legitimacy, but so do Members ot Congress.
While the "House mav not be a home.” neither Senators
nor Representatives face a President’s certainty of a lim-
ited term in office. Thus, Congress has a clear interest in
deriving legitimacy from the institutional modei. In the
end, the goal of the analysis is to understand the institu-
tional and political dynamics of the competition for
power in foreign affairs in a way which avoids simple
analogies to pendulums: Understanding why legislatures
react to a growth in the foreign affairs powers of the
executive branch is not advanced much by noting that
actions inevitably produce reactions. Institutions (and
players in institutions) react to other institutions and
players in ways which reflect individual interests, avail-
able resources, and environmental constraints. Reactions
are not blind, and they are not haphazard. Thev occur
along predictable msututional lines.

A Presidential Monopoly?
The issue of a Presidential monopoly requires an
analysis of the competing claims of Congress and the
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departments and agencies of the executive branch. A
President’s claim to a monopoly (or even the predomi-
nance) of power in foreign policv does not rest on any
clear constitutional grant. To be sure, the President has
considerable powers: Commander in Chiet of the armed
torces, negotiator of treaties, and nominator of ambas-
sadors. These explicit grants, in conjunction with the
Executive power of the Presidency, allow Presidents to
exercise discretion in recognizing foreign governments,
committing the nation with executive agreements, and
requesting the resignation of appointed officials. Con-
gress, however, has an equal claim to substantial foreign
affairs powers. The Constitution gives to Congress the
power to declare war, to raise an armyv. to raise and
appropriate money, and to advise and consent on treaties
and appointments.

Some have argued for a broad grant of power
through the Executive. But a case can be made that as in
domestic affairs, the President executes the laws, Con-
gress makes them. On this view, while the President is
responsible for implementing foreign policy, it is made
jJointly with the Congress. just like any other law.

But constitutional issues aside, a comparative analvsis
of the instuiiutional powers and advantages of the Presi-
dency and the legislative branch suggest that whatever
the role of the Congress in developing foreign policy. the
President has far more practical power over toreign pol-
icy than Congress. Institutional advantages include the
ability to set the foreign policy agenda and access to
information through embassies and the intelligence agen-
cies.

What is the weight of the argument against the con-
stitutional powers granted to Congress? There are four
practical implications for the division of powers and
responsibilities between the two branches: (1) The Presi-
dent is the voice of the nation in foreign aftairs. To the
extent foreign policy consists of words, Presidents do
make foreign policy. A President’s responsibility for artic-
ulating foreign policy does not imply that Congress is




6 PAUL ANDERSON

prohibited from doing so, but the resources. interests,
and institutional constraints on the legislative branch sim-
plv muke it less able to perform the function. (2) Con-
gress can effect a veto of Presidental foreign policy—
especially when funding is central to that policy. (3) Con-
gress 1s not eager to force a President to take positive
action. The characteristics of the institution also make it
difficult tor Congress to formulate a coherent alternative
to Presidential toreign policy. (4) Congress is not in a
position to provide effective leadership in foreign policy.
Day-to-day planning, supervision, and oversight are out-
side the capabilities of Congress. The institutional
resources and structures all work to the advantage of the
President.

Thus, while the institutional advantages distributed
by the Constitution provide the Presidency with practical
domination of foreign policy, theyv do not support a Presi-
dential monopoly. The President may articulate the
nation’s foreign policy, and the President may implement
the nation’s foreign policy, but it is the President and the
Congress that make a sustainable toreign policy.*

The conclusion is that foreign policy is not the sole
prerogative of the Presidency. Presidents clearly have
decided advantages—both constitutionally, institutionallv.
and politically—but not a monopoly. The power is clearly
shared with Congress.

At first glance it seems obvious—the President is ves-
ted with Executive powers. But the executive branch
departments are joint creations of the executive and legis-
lative branches and established by statute. Executive priv-
ilege 1s not an absolute protection atforded to all within
the executive branch. Congress can call executive branch
officials to account in both oversight and budget hear-
ings. In terms of the realities of dav-to-day government,

¥ he last twelve vears or so of executive-legislative conflict
over toreign policy have tended to be plaved out in terms of
short-term tactics—let’s win the next vote—in contrast to the
theme that a coherent foreign policy must be the product of
both branches.
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the Presidency and the legislative branch are competing
to control the permanent government.

While there is no denying the President’s executive
powers, the executive branch departments and agencies
have a source legitimacy mdependent of the Presidency.
The struggles between the White House and the execu-
tive departments are not simply a subordinate refusing
the legitimate orders of a superior. All take an oath to
“preserve, protect, and defend the Constitution of the
United States,” although most would not go as tar as
Douglas MacArthur:

I find in existence a new and heretofore unknown and
dangerous concept that the members of our armed forces
owe primarily allegiance to those who temporarily
exercise the authority of the executive branch, rather than
to the country and its Constitution which thev are sworn
to defend.?

We elect foreign policy novices (generally speaking)
to be President. Rarely does a President have a claim o
mdependent expertise in foreign affairs. Knowledge and
expertise are an important source of legiimacy in this
society—and bureaucratic expertise exists independently
of the President.

From both the standpoint of the exccutive branch depart-
ments and the legislative branch, the President is not the
sole legitimate actor in toreign atfairs. All three have
legitimate roles in the formulation of US foreign policy.

The Institutional Dynamics of Competition

In the absence of a Presidential monopoly, the insti-
tutional dynamics of the competition for power and influ-
ence between the White House, the Congress, and the
executive branch departments take on a special signifi-
cance. If there are no provisions defining wise action and
no clear definitions of appropriate influence. then the
resolution of the question of the legitimacy of White
House decisionmaking in foreign aftfairs will depend
upon the relative powers and positions of the three
contending parties.
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This analvsis will proceed along two lines of pique:
(1) the charges by the executive departments that the
President and Congress each inject themselves where
theyv do not belong; and (2) the charges by the President
and the executive departments that Congress injects
where it 1s not invited.

While scientific management is not todav’s admin-
istrative orthodoxy. its influence persists in the concept of
“neutral competence.” Neutral competence, according to
Heclo, “consists of giving one’s cooperation and best
independent judgment of the issues to parusan bosses—
and of being sutficiently uncommitted to be able to do so
for a succession of partisan leaders.™

Untortunately, it does not work. The problem with
neutral competence is not that it is impossible to imagine a
government established according to its precepts. The
problem is maintaining it once it has been established. A
stable system of neutral competence requires a perma-
nent government that will provide alternatives, informa-
tion, and advice and that will accept advice, weigh the
competing political stakes, make the policy decision, and
return the issue to the permanent government depart-
ment for implementation. These requirements are inev-
itably undermined by parochialism and contlict.

Organizational parochialism is a neutral consequence
of specialization and division of labor. Organizing is
predicated on the division of large problems into sub-
problems and large goals into subgoals. The creation of
separate and permanent subunits to deal with a particular
set of subgoals and subproblems creates a situation in
which individuals attend more to the goals of their sub-
unit than they do to the goals of the organization. The
focus of attention in a permanent and professional work
force creates a system in which individuals develop an
identification with their organizational subunits. As a
result, the consequences of alternatives are perceived in
terms of the goals of the organmzational subumt rather
than the larger goals of the organization. What a Presi-
dent receives from the permanent bureaucracy is not
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mnocent information and advice but strategically pre-
sented mformation biased by the source. Thus. continuity
and expertise, two critical elements of neutral compe-
tence, produce, instead, an ievitable parochial interest.

Viewed trom the other side, an established neutral
competence is undermined by the inevitable changes pro-
duced by the American political system. While a profes-
stonal civil service can ensure stability among
bureaucratic actors, the political leadership operates
under a very different set of aircumstances. Elections
change leaders—and leaders have interests which are not
necessarily shared by the larger organization of the gov-
ernment. The result is that elected leaders and political
appointees start from the presumption that their policy
goals and political interests are not necessarily shared by
the permanent burcaucracy (Newsom, 1986).

This analysis of the internal contradiction of neutral
competence would suggest that it has onlv appeared to
work because of limited variation in the goals and inter-
ests of elected officials. The ideal of neutral competence
in foreign policy began to unravel in the Kennedy admin-
istration and coincided with the growth in the power and
influence of the White House and National Security
Council (NSC). The result is that now we presume
attempts by the Presidency to politicize the permanent
bureaucracy. We are where we are today because the nat-
ural processes of stitutions have led us there—and not
because we failed to understand the moral righteousness
of neutral competence.

Analyses of competition between the branches fre-
quently adopt a pendulum analogy in which congres-
stonal assertiveness is seen as an inevitable and natural
reaction to a growth in Presidential power. If Presidential
control of the bureaucracy is best understood as a natural
consequence of processes, then congressional attempts to
control the executive branch departments and the Presi-
dency are best understood in similar terms.

Modern congressional attempts to constrain Presi-
dential policy-making in foreign attairs did not begin



—— -

-

10 PAU L ANDERSON

with the 1973 War Powers Resolution. The NSC began
life as an attempt by an energetic Congress (and a dis-
gruntled bureaucracy) to impose constraints on an unwitl-
ing President. The NSC was an attempt to constrain
Presidential decisionmaking in foreign policy, and grew
out of dissatistaction with the decisionmaking style of
Franklin Roosevelt. Centered in the White House,
bypassing the established executive departments, F.D.R.
attempted to prevent a trequently hostile bureaucracy
trom undermining his policies. Truman’s concern that
the NSC represented a threat to his authority as Presi-
dent led him to avoid NSC meetings until atter the start
of the Korean War.

Conflict between the Presidency and Congress is rou-
tine. They are. after all, both competing tor control of
the executive branch departments and agencies. But the
recent vigorous attempts by Congress to constrain Presi-
dential choices and to direct bureaucratic implementation
reflect an institutional response by Congress in the face
of increased politicization of the executive departments
by the President. Politicization means threatening existing
institutional presumptions, agreements, and arrange-
ments. Members of Congress have an interest in the exist-
ing policy and institutional arrangements which have
been shaped by decades of interaction and legislative
action. Simply put, they want to preserve their influence.
By pressing a more political attitude on the bureaucracy,
Presidents stimulate a reaction by the Congress. To ask
Congress to refrain from attempting to constrain Presi-
dential actions is to ask them to give up influence in the
face of an increasingly political Presidency.

Much as in the case of neutral competence, the rela-
tive peace between Congress on one hand, and the Presi-
dency and the executive departments on the other—the
period of bipartisan foreign policy—did not retlect a sta-
ble commonality of views as much as an accident ot his-
tory in that bipartisanship in foreign policy was no more
sustainable than neutral competence.
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The period of peace and stabilitv—and it wasn’t all
that peacctul or all that stable—rested on a zone ot dis-
cretion. That 1s, Congress allowed the Presidency and the
executive departments considerable discretion in imple-
menting foreign policy. Such a large zone of discretion is
possible only when there is fundamental agreement on
the tact and value premises which will give future deai-
stons.! The period of bipartisanship was a time when
Members of Congress could grant discretion because the
outcome was not likelv to Le too far from what would
have happened had Congress plaved an active role in the
process. Legitimacy was conferred by the continuity of
interaction between Congress, the executive agencies, and
the Presidency. But, as Presidents claimed strong man-
dates from the electorate, as Presidents campaigned
against the Washington political establishment. as Presi-
dents adopted the electoral model of legitimacy. the
structure of policy and interaction was undermined.

Fundamentally, micromanagement i1s now a fact ot
constitutional and political life. There is little likelihood
that Presidents will defer to the expertise in the executive
departments, little likelihood that Congress will allow
Presidents a free hand in foreign policy, and litde likelh-
hood that Congress will not attempt to control the execu-
tive departments.

We could be approaching a “tragedyv ot the com-
mons’ dilemma in which the moves to micromanage
prompt a self-destructive spiral of escalating intrusions.
Fundamentally, however, it is good the boundaries of
legitimate action are not drawn with sharp predasion—for
it is only when one group is certain of their powers and
the other groups do not challenge them that excesses are
inevitable. Compared to the alternative, it seems better to
keep arguing.
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THE NTELLECTUAL
LEGACY OF OUR
CONSTITUTION

By GREGORY D. FOSTER
National Defense University

The aim of every political constitution is, or ought to be,
first to obtain for rulers men who possess the most wisdom to
discern, and the most virtue to pursue. the common good of
the society.

—James Madison

ANY ATTEMPT TO ADJUDGE THE RELEVANCE OF THE IDEAS
of the Founding Fathers to the realm of strategymaking,
strategic thinking, and national security cannot help but
begin with a statement on the intellectual prowess of our
forebears.

Individually and collectivelv, the Founding Fathers
were legitimate intellectual heavyweights. Henry Steele
Commager, in his excellent study, The Empire of Reason,
accorded the tounders the appellation of philosophes (1o
both compare and distinguish them from the eighteenth
century French intellectual counerparts). Whereas the
philosopher was a scholar, a savant, one who devoted
himself single-mindedly to the search for truth that was
both universal and permanent, the philosophe was inter-
ested chiefly in those truths that might be useful here and
now. Whereas the philosopher was preoccupied with the
mind and the soul of the individual, the philosophe was
more concerned with society than with the individual,
and with institutions rather than with ideas. Whereas the
philosopher constructed systems, the philosophe formu-
lated programs. What distinguished the philosophes

13
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evervwhere was a commitment to the immediate and the
practical—government, law, the penal code. censorship,
slavery, religious bigory.

These were men of both ideas and action. Litle won-
der that Jetterson characterized the Constitutional Con-
venton as “an assembly of demigods,” or that Madison
noted, “"I'here never was an assembly of men, charged
with a great and arduous trust, who were more pure in
their motives, or more exclusively or anxiously devoted to
the object committed to them.”

The Founding Fathers had a fully integrated world
view that embodied science, philosophy, history, law,
religion, and politics. They were students of all these dis-
ciplines and believed, with Montesquieu, that the funda-
mental principle of republican government was virtue.
Though believing generally in the classical notion of vir-
tue, they stopped short of making it a foundation stone
of the Constitution. Their ideal, nonetheless. was a plu-
ralistic society, governed more by qualities of citizen
character than by public rules.

Finally, the Founding Fathers were steeped in the
lessons of history but with a definite eve to the future.
Tocqueville's observations led him to conclude of
America,

Democratic nations care but little for what has been, but
they are haunted by visions of what will be;: in this discre-
tion their unbounded imagination grows and dilates

beyond all measures.... Democracy, which shuts the past
against the poet, opens the future before him.

Legalism and Bureaucraey

The Founding Fathers subscribed to the notion that
government should be constituted on the basis of laws
rather than ot men—an objective standard of right
behavior designed to curb the innate passions of man and
to protect the citizenry from tyranny and despotism.
They believed, with Aristotle,

He who bids the law rule may be deemed to bid God and
Reason alone rule. but he who bids man rule adds an
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clement oi che beast: tor aesire 15 a wild beast, and
passion perverts the minds of rulers, even when they are
the best of men. The law s reason unaticcted by desire.
The Constitution, then, as the “supreme law of the
fand,” was to be the final word in all matters of gover-
nance. Over tme, as histortan Edmund Morgan has
noted, it has taken on the character of holy writ, embody-
ing all-but-cternal verities. But if the Founding Fathers
are the prophets and apostles of popular sovereignty, he
notes, then the members of the Supreme Court are its
high priests.
John Marshall’'s tamous opinion in Marbury v.
Madison firmly established the principles of judicial
review: "It is. emphatically, the province and duty of the

Judicial Department to sav what the law 1s.” More than a

century later. Charles Evans Hughes would assert that
the Constitunion is what judges say it is, and the judiciary
is the sateguard of our liberty and property.

Thus, jurists became the “secular hermeneuts™ of our
society, uniquely qualified to interpret the “trath™ as pre-
scribed by law. This assumed added significance in that.
over time, we became an increasingly litigious society,
totally enamored with the law as the solution to all prob-
lems. Today, we sutfer from a national disease that Bav-
less Manning has terimed “hyperlexis™—the pathological
condition caused by an overactive law-making gland.

The ramifications of this are two-fold. First, legalism
has come to dominate our approach to problem solving
and has even affected how we think. The law, i its
emphasts on cases i1s particularistic or atomistic, and i its
emphasis on precedent is backward looking and static in
orientation, two attributes that are not particularly con-
ducive to strategic thinking. Second. on our overrehance
on jurists as secular hermeneuts, we have abrogated our
civic responsibilities and our intellectual responsihilities.
Our ability to engage in critical reasoning, accordingly,
has atrophied while our desire to do so has virtually
disappeared.
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The problem with all this is as described by Jethre

Lieberman in his book The Enduring Constitution:

The danger is not merely that the judges will thwart

majority will. A tar more insidious peril is that we will tor-

get as a people the calling of politics and the necessity of

political action. Judicial review may sap the moral sense

that we the people are responsible tor the conduct of pub-

lic atfairs and that what we and our representatives do

matters.

Infatuation with the law also produced and nurtured

a phenomenon that drives the wheels of government
today but that was hardly foreseen in its totality by the
Founding Fathers: bureaucracy. German sociologist and
political economist Max Weber, the “father of bureauc-
racy,” told us that bureaucracy in its ideal type embodies
a legalistic purity, where officials are subject to strict sys-
tematic control and discipline and enforce the law “with-
out hatred or passion and hence without atfection or
enthusiasm.” Bureaucracy emerged out of the need for
more predictability, order, and precision in the manage-
ment ot private and public enterprises. Its hallmarks are
efticiency, specialization, routinization, hierarchyv. and
strict rules or procedures. Though characterized by some
as institutionalized rationality, ¢ s not: 1t is in-
stitutionalized proceduralism—a breeding ground for cri-
sis management and, thus, the antithesis of strategic
thinking.

Moralism and Ideology

Reverence for the law contributed no less to the
moralistic side of the Founding Fathers than to their
purely legalistic side, for as society was to be governed by
civil laws, man in his pristine state already was governed
by the laws of nature. In the words of Rousseau,

In vain do we seek freedom under the power of the laws.
The laws! Where is there any law? Where is there any
respect for law? Under the name of law vou have every-
where seen the rule of self-interest and human passion.
But the eternal laws of nature and of order exist. For the
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wise man theyv take the place of p()siti\'e faw: thev are writ-
ten in the depths of his heart by conscience and reasons:
let him obeyv these laws and be free: for there is no slave
but the evil-doer. for he alwavs does evil against his will.
Liberty is not to be found in anv form of government. she
is in the heart of the free man, he bears her with him
evervwhere.

Though we now have come to be regarded more as a
secular nation, the moralistic tone of Rousseau and the
Constitution—embodied most notubly i the espousal of
liberty, equality, and justice—derived from strong
lellgl()us roots. John Diggins observes that the role of
religion in the Founding Fathers’ thought is as complex
as it is ironic. The irony lies in the curious fact that those
who remained under the influence of Calvinism and
Hume—Adams, Hamilton, and Madison—doubted the
vital importance of religion in preserving the Republic,
whereas those who remained free from a concern for
sin—Washington and Jetferson—often looked to religion
as one of the toundations of political morality.
Washington maintained,

Of all the dispositions and habits which lead to political
prosperity, religion and morality are indispensable sup-
ports.... let us with caution indulge the supposition that
morality can be maintained without religion. Whatever
may be conceded to the influence of refined education on
minds of peculiar structure. reason and experience both
forbid us to expect that national morality can prevail in
exclusion of religious principles.

The relationship between reason and the passions
that derive from morality was central to the thinking of
the Founding Fathers. Hume’'s view on the subject is
probably most telling:

Since morals ... have an influence on the actions and
affections it follows, that they cannot be derivid from
reasons: and that because reason alone. as we have
already prov'd can never have any such imfluence. Morals
excite passions, and produce or prevent actions. Reason
of itself is utterly impotent in this particular. The rules of
morality, therefore, are not conclusions of our reasons.
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It 1s that keen moralistic tervor that also teeds ideal-
ogy—a tact that, as with legalism and burcaucracy, came
most clearly into focus in the crusading temperament of
Woodrow Wilson. Whatever form ideology may take--be
it Marxism-Leninism, anticommunism, free enterprises,
or simply dissent (the ideology that drove the Founding
Fathers)—it is a phenomenon that completely under-
mines reason and rational thought. As Marx himselt
noted, “ldeology is the llusion of an epoch.”

Ideology draws tormal discourse into what Clifford
Gaertz termed “"maps of problematic soctal reality,” those
shifting patterns of values, attitudes, hopes, fears, and
opinions through which people perceive the world and by
which they are led to imposc themselves upon the world.
Ideology 1s a powerful beliet svstem that distorts reality,
blinds its adherents to facts, and negates the critical tac-
ulties altogether. As such. 1, 100, like the crisis mentaliy
that bureaucracy engenders, is antithetical to strategic
thinking.

Consent versus Consensus

That seminal phrase of Jetferson's in the Declaration
of Independence— “governments are instituted among
men, deriving their just powers from the consent of the
governed”—was a central, though implicit, premise of the
Constitution. The tdea came down to Jefferson from
John Locke, who averred,

Since a rational creature cannot be supposed. when free.
to put himself into subjection to another tor his own harm
... prervogative can be nothing but the people’s permiting
their rulers to do several things of their own free choice
where the law was silent, and someumes. too against the
direct letter of the law. tor the public good and their
acquiescing i it when done.

This basic principle of consent was that the few
would govern the many (the implicit premises being that
the few were qualified o do so, and that the many were
distinctly unqualified). According to Rousseau,
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It we take the term in the strict sense. there never has
been a real democracy, and there never will be. Tois
against the natural order for the many to govern and the
tew to be governed.

Republican government was founded on this bifurca-

tion of the policy. As Madison noted in Federalist. No. 10,
The two great points of difference between a democracy
and a republic are: first, the delegation of the govern-
ment. in the latter, to a small number ot atizens elected
by the rest: secondly, the greater the number of citizens.
and the greater sphcne of country, over which the latter
may be extended. The effect of the first difference is. on
the one hand. to refine and enlarge the public views, by
passing them through the medium ot a chosen bodyv of
citizens, whose wisdom mav best discern the true interest
of their country, and whose patriotism and love of justice
will be least hikelv to sacrifice it to temporary or pardal
considerations.

In effect, what the republican form of government
and the idea of consent did was to legitimize political ine-
quality. Montesquieu, in his Spirit of Laws, noted that, “In
the state of nature ... all men are born equal, but thev
cannot continue in this equality. Society makes them lose
it, and thev recover it only by the protection of the laws.”
Interestingly, Montesquieu made a comparison that Toc-
queville also would make later—that concerning the
equality that obtains in republican and despotic regimes:
in the former, men are equal because thev are every-
thmg in the latter because they are nothing. But Montes-
qmeu goes on to observe that the principle of democracy
1s corrupted every bit as much when there is too much of
it as when there is none of it. Why? Because the people
want to manage evervthing for themselves, to debate for
the senate, to execute for the magistrate. and to decide
for the judges. The great advantage of representatives is
their capacity for discussing public atfairs, an actuvity for
which the people collectively are extremely unfit.

Thus, the popularity of republican government and
the consent principle among the Founders was due to a
generally low opinion of human nature. History had
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tatght our forebears that men were basically creatures of
ambition, passion, pride, envy, intemperance, greed, and
inconsistencv—nhardly perfectible enough to conduct
themselves collectively with prudence, dignity, honor,
virtue, and magnanimity.

Hamilton was most acerbic in his view of mankind—
man being, in his mind, “ambitious, vindictive, and
rapacious.” Why has government been instituted at all?
he asked. “Because the passions ot men will not conform
to the dictates of reason and justice, without constraint.”
Madison, too, shared this view: “But what 1s government
itself but the greatest of all reflections on human nature?:
[f men were angels, no government would be necessary.”

Jetterson was relatively alone in adhering to his
beliet in the sanctity of the people. In his Notes on
Virginia, he opined,

In every government on earth is some trace of human
weakness, some germ of corruption and degeneracy,
which cunning will discover, and wickedness insensibly
open. culuvate and improve. Every government degener-
ates when trusted to the rulers ot the people alone. The
people themselves therefore are its only sate depositories.
And to render even them safe. their minds must be
improved to a certain degree.

Jefterson assumed that if the people are to be
cquipped to perform their civic duty, government must
undertake to educate them:

I know of no safe depository of the ultimate power of the
society but the people themselves. and if we think them
not enlightened enough to exercise their control with a
wholesome discretion, the remedy is not o take it from
them, but to inform their discretion.

Historian Edmund Morgan observes that the Consti-
tution has become the will of the people only by virtue of
an unspoken agreement to accept it as such, an agree-
ment expressed in a continuing tacit (and frequently
uninformed) acquiescence rather than in any explicit dec-
laration at a particular time and in a particular place.
Herein lies the crucial qualitative ditterence between
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consent and consensus. Consent feeds on tacit acquies-
cence—an intellectually benumbing enterprise. Con-
sensus, in contrast, is the tfundamental concomitant of
strategy and requires active involvement,

There are more than a few among us who would
make the fatuous claim that exercising the right to vote is
the ciizen’s means of” politcal involvement, of “having a
sav™ in public policv. As Hendrick Hertzberg notes. how-
ever, vouing in the United States is purely a civic sacra-
ment—a ritual of taith. not an exercise of political power.
When we vote for a candidate to represent us in Con-
gress, we cannot be sure of having an opportunity to vote
for someone to represent our point of view. Moreover.
merely voting someone into office gives us relauvelv hule
control over the policies he or she pursues or supports.

War and Peace

It is easy to see how our forebears mav have been
influenced by two different conceptions ot war—the
more or less traditonal conception. as articulated by
Rousseau, to which we continue to subscribe todav and
the relatively more robust, though also more cvnical.
conception of Hobbes.

Rousseau said, “"War ... 15 a relation. not between
man and man, but between State and State. and individ-
uals are enemies only accidentally, not as man, nor even
as citizens, but as soldiers; not as members of thetr coun-
try, but as its defenders. Finally, cach State can have for
enemies only other States, and not men.”

Judging from the manner in which matters of war
were treated in the Federalist papers, principallv under
the pen of Hamilton, the prevailing conception was that
of the use of military force between states. In numerous
istances, Hamilton spoke of man’s bellicosity and thus
the inevitability of war; in Federalist. No. 6, for example.

To look for a continuation of harmony between a number
of independent, unconnected sovercignties in the same
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neighborhood, would be to disregard the unitorm course
of human events, and to set at defiance the accumulated
experience of ages.

Providing for the common detense theretore invited
military preparedness (Federalist, No. 23):

The authorities essential to the common defence are
these: to raise armies; to build and equip tleets: 1o pre-
scribe rules for the goverment of both: to direct their
operations; to provide for their support. These powers
ought to exist without limitation, because it is impossible
to foresee or define the extent and variety of national
exigencies, or the correspondent extent and variety of the
means which may be necessary to satisty them.

The danger, of course, lay in the threat to liberty

implicit in standing armies (Federalist, No. 8):
Safety from external danger is the most powertul director
of national conduct. Even the ardent love of libertv will,
after a time, give way to its dictates. The violent destruc-
tion of life and property incident to war. the continual
effort and alarm attendant on a state of continual danger,
will compel nations the most attached to liberty to resonrt
for repose and security to institutions which have the
tendency to destroy their civil and political rights. To be
more safe, they at length become willing to run the risk of
being less free.

Secrecy: The Ultimate Intoxicant

Finally, there is value in looking at how the Founding
Fathers viewed secrecy, for, though espousing a society in
which openness would provide an anudote to tyranny,
they set a precedent for quite different practices. In fact.
prior to becoming Chief Justice, John Marshall, speaking
in 1800 before the House of Representatives, captured
the tenor of the times then, no less than now:

The nature of transactions with foreign nations ...
requires caution and unity of design. and their success
frequently depends on secrecy and dispatch.

Earlier, following the War of Independence, George
Washington had observed,
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The necessity for procuring good intelligence is apparent
and need not be further urged—all that remains tor me
to add is that you keep the whole matter as secret as possi-
ble. For upon secrecy. success depends in most enterprises
of the kind and ftor want of it they are generally defeated
however well planned.

Washington also was instrumental in gaining agree-
ment to keep the deliberations of the Constitutional Con-
vention entirely secret. “Gentlemen agreed” not to speak
or write of what was going on untl it was over. Other-
wise, it was believed, candor would have been impossible,
and the threat of deadlock due to public support of dissi-
dents heightened. Jefferson, away on ministerial duties in
France, was furious when he learned of the rule. He
argued by mail that the debates should be open.

There is great irony, and perhaps a touch of hypoc-
risy, in Jefterson’s position. When he entered the Presi-
dency, he pledged to return the government to the
original principles of the Constitution. His administra-
tion, however, reflected an episodic pattern of behavior
to circumvent constitutional structures that did not suit
him. In 1801, for example, he issued secret orders to a
naval squadron to “chastise” the Barbary pirates in the
Mediterranean for looting American merchant ships; he
did not notify Congress for more than six months—and
then in his first annual message. Two years later, he pur-
chased Louisiana for $15 million from Napoleon before
Congress had appropriated funds for the purpose.

Thus, there is quite a sterling heritage for the secrecy
that has become such a commonplace feature of the
national security state today. Garry Wills notes,

The wartime justification of secrecy used to run this wav:
The citivens must be kept in the dark, as a necessary evil,
in order to keep the enemy from knowing what one’s
country is doing and taking action on the basis of that
knowledge. 'The modern presidency takes the means and
makes it the end: The citizens are kept in the dark about
what the enemy already knows, lest the citizens take action
to stop their own government from doing things they
disapprove of.
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The Natwonal Security State Today

For 40 vears now, since the passage of the National
Security Act of 1947, the United States has been a
national security state. Over a period of tour decades, vir-
tuallv our everv thought, word, and deed have been
guided by an overweening concern—some would say an
obsesston—with national security and secrecy. The
implications of this state of atfairs are more than a little
difficult to grasp because even the act that bore its name
did not venture to define national security. As a conse-
quence, the term has become all things to all people. vet
nothing of essence to anvone—more an ex post facto
rationahization for behaviors bureaucratic. pohtical. and
ideological in origin than a meaningful guide 1o ettective
action on the world stage.

The National Security Act itselt tocused on structural
changes—the creation of a National Military Establish-
ment, a National Security Council. and a Central Intel-
ligence Agency—in seeking “to provide a comprehensive
program for the future securitv of the United States™ and
“to provide for the establishment of integrated policies
and procedures for the departments, agenaies, and func-
tions of the Government relating to the national
security.” Although the insututional framework tor the
national security state was put in place i 1947, the
underlving ethos that would perpetuate its existence was
not then clearly enunciated. The basic tenets would be
codified formally only three vears later with the submis-
sion by the Secretaries of State and Defense of NSC-68 to
the National Security Council.

NSC-68 juxtaposed the determination of the United
States to (a) maintain the essential elements of individual
freedom as set forth in the Consutution and Bill of
Rights. (b) create conditions under which our free and
democratic system can live and prosper. and (o) fighof
necessary to defend our wav of hife. against what was
adjudged to be the fundamental design of those in
control of the Soviet Union and the international Com-
munist movement: “the complete subversion ov torcible
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destruction of the machinery of government and struc-
ture of society in the countries of the non-Soviet world
and their replacement by an apparatus and structure sub-
servient to and controlled from the Kremlin.™ In charac-
terizing America as the principal center of power in the
non-Soviet world, as the bulwark of opposition to Soviet
expansion, and as the principal enemv whose integrin
and vitality must be subverted or destroved by one means
or another if the Kremlin is to achieve its fundamental
design, NSC-68 specified three overarching objectives tor
the United States: (1) To make ourselves strong. both in
the way in which we affirm our values in the conduct of
our national life, and in the development of our militan
and economic strength. (2) To lead in building a suc-
cessfully functioning political and economic svsteni in the
free world. It is only by pracucal attirmaton, abroad as
well as at home, of our essential values that we can pre-
serve our own integrity, in which lies the real trustration
of the Kremlin design. (3) To foster a fundamental
change 1n the nature of the Soviet svstem. a change
toward which the frustration of the design is the tirst and
perhaps the most important step.

NSC-68, though classified and hidden trom public
view untl it was declassified by Presidental nanonal
security adviser Henry Kissinger in 1975, cast in concrete
what has been the unifving theme for the conduct of
international affairs by every US administration trom
Truman to Reagan: the containment of communism. It
provided the raison d’etre for the institutional framework
of the national security state established by the Natonal
Security Act. If NSC-68 detined the ends toward which
America’s postwar eftorts were to be directed, then cer-
tainly the National Security Act prescribed the mstiu-
tional means to be emploved for attaming such ends. The
irony that the provision of the means preceded the speci-
fication of the ends perhaps would have been lost 1o pos-
terity had it not been for the perversion of means and
ends represented by the Tran-contra scandal that
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occupied much of America’s atenton thhoughout the
fiest halt ot 1987,

Whether by divine providence or simply a cosmic roll
of the dice. the inrraption of the Iran-contra fiasco mn T987
was fortuitous: a crisis framed by the 40th anmiversary of
the Natonul Security Act and the 200th anniversary of
the US Constitution. Anvone who witnessed even a small
portion of the constitutional hearings on this sordid atfair
received both an unexpectedly valuable lTesson in civies
and a glimpse at the mentality that spawned and has been
turther nurtured by the national security state. The vear
1987 theretore has special meaning, for it prompts us to
step back from the foav and take stock of where we have
beein as a nation, where we are, and where we are going.

The Constitution is a way of life, a congeries of
values thiat sets the entire moral and legal tone for what
America was meant to be by its tounders. Whether we
realize it or not, the Consutution suffuses the very warp
and woof of American life. As Henry Clay remarked in a
January 1830 speech before the Senate, “'The Constitu-
tion of the United States was made not merelv for the
generation that then existed. but for posteritv—
unlimited, undefined. endless. perpetual posterity.” If
this ts so, it the Constitution was intended to be—or,
through time. has simplyv become—a hving document. we
must ask ourselves how well it wears m the tenor of mod-
ern tmes. More precisely, we must ask what relationship
there is and should be between constitutionality and
national security, for as the tormer embodies the values
we cherish and the politcal apparatus by which we hive,
the latter reflects the peculiarly demanding nature of the
contemporary international environment.

The fact that we are a national security state not only
retlects the times in which we hive but also gives a whole
new cast to our view of the Consutution. Duce to the won-
ders of technology, the world today is both smaller and
considerably more complex than it was in colomal times.
Things that could have been. and were, ignored by our
torebears, due to lags in distance and tme. no longer can
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be. H ever we could have considered ourselves a nation
apart. we no lopger have tha selt-deluding fuxury. We
are part of an interactive (though certainly not a tullhy
mtegrated) global network. Resource mterdependency
has become a vital ingredient of modern hite, making
international commerce the handmaden perhaps less of
comity than of conflict.

American interests have proliferated—due partly to
selt-imposition. partly to kindred lovalties, pardy 1o
exigent responsibilities. The threats ot our wav of hte.
pereeved and actual. have come to be viewed as more
persistent. more numerous, and certainly more proxi-
mate than anvthing known to the Founding Fathers.
Open-ended arms competition. undeclared war (by deter-
rence and by armed mtervention), covert operations,
propaganda, and mtelligence have become the hallmarks
of the national securiy state, and secreev, deception. and
censorship some of the more contentious and visible by-
products. We are left to ask. are constututionality and
national security fundamentally compatible or incompat-
ibler I they are incompatble, which should govern:

This latter question. though in the minds of purists
hardlv worthy of being posed. is nonetheless one rich in
latent assumptions and premises that we ignore ar great
perile Tt in fact, was this very question—unarticulated.
largely undiscernible—that kv ar the root of the means-
ends perversion characterized by the Tran-contra attair,
There, xenophobic minions, convinced ot the purity and
rectitude of their mission (to stem the tlow of commu-
nism), frustrated by the metticieney of our government,
and contemptuous of the capacity of the American peo-
ple to grasp the nuances of international atfairs. fla-
grantlv hied 1o the Congress. deceived or excluded from
consultation kev Cabinet members: and alumately acted
on matters of clear Presidential import, allegedy without
the knowledge of the President himselt,

Thus. the ends sought and the means emploved,
however uselul in national security terms they mav have
been deemed by their sponsors. were of questionable
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constitutional propriety—so much so that the ultimate
constitutional ramifications of the affair clearly out-
distance those surrounding Watergate. It is essential that
an assiduous effort be made to clarify and place in
proper perspective the link between constitutionality and
national security.

To examine this relationship is to go well bevond the
rudimentary level of discourse that typically attends the
subject. Rather than focusing simply on such structural

matters as war powers, freedom of the press, the congres-
sional role in treaty ratification and detense spending. or
Presidential prerogative writ large. it is necessary to
address the more fundamental question of whether the
ideas and ideals explicitly or implicitly embodied in the
Constitution provide the intellectual wherewithal for cop-
ing successfully with the contemporary international
environment. In other words, does the Constitution, as
the supreme law of the land and a stentorian statement
or moral philesophy, provide a basis for strategic think-
ing no less than for legal and moral thinking?

In the final analysis, the Iran-contra atfair. whatever
its legal and moral ramifications, represented an acute
failure of strategic viston—ingrained myopia, bred by
ethnocentric, ideological fervor, totally insensitive to the
risks or likelihood of unintended consequences. Judged in
the context of other strategic failures by this country. we
might consider whether the 1987 stock market crash was
a purely economic aberration or but one in a series of
global incidents retlecting the diminished credibility and
stature of the United States.

Strategic Thinking and the Conxlitution

Given the centrality of the Constitution to American
life, even if only as a subliminal touchstone to behavior,
there 1s more than academic value i attempting to dis-
cern whether the cardinal precepts and intellectual
origins of that document might not provide a sound basis
tor improved strategic thinking. Americans are a demon-
strably anti-intellectual people, a point convincingly
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argued by Richard Hofstadter over two decades ago in
his Pulitzer prize-winning book, Anti-Intellectualism in
Amertcan Life. No less do we abjure strategic thinking, an
affliction attributable as much as anything to our under-
developed sense of what strategy is and how it operates.

Strategy is not, as neo-Clausewitzians would have us
believe, merely an instrumentality of policy, the means of
carrving out the dictates of policy direction meta-
physically derived. Nor is it the sole purview of pract-
tioners of the military art. Rather, strategy is a
comprehensive system of ideas for coping with the gov-
erning environment—a world-view that enables one to
understand (not merely to know) and to act on (not
merelv react to) the torces emanating from that environ-
ment. It embodies both ends and means and provides a
normative architecture within which the more tocused
policies of the state are formulated. The result. ideally, is
a degree of conceptual structure and policy consistency
that obviates the need for constant revisitation of first
principles each time a new situation arises.

Strategy may be characterized as a philosophy of global
conduct, for its foundation rests on the enunciation of
guiding premises about international behavior that are
truly philosophical in scope and content. These premises
range from the relatively esoteric (Are there objective
facts in the international environment, or are such facts
perceptual constructs that can be orchestrated and
manipulated?), to the more instrumental (What is the
nature of conflictz What is the utility of force?). 1o the
applied level of real-world relationships (Is the US-Soviet
relationship zero-sum in nature?).

Power is the quintessence of strategv—mostlv an
exercise of the intellect rather than of the musculature. It
seeks, through force of mind rather than through the
employment of military force, to exact desired behaviors
from an adversary. While the selective use of military
force may, on occasion, be deemed necessary, such use
should be viewed as merely a physical means to a psvcho-
logical end. Properly conceived, strategy in the modern
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era is not military strategy but grand strategv—the coor-
dinated use of all the resources. military and nonmilitary,
of a nation or alliance to achieve prescribed objectives.

Strategy and consensus are fundamental concomi-
tants, each depending tor its actualization on the other.
In other words, as strategyv is dependent for its success on
a foundation of consensus, stable consensus is likely to
obtain only where the galvanizing force of a strategic
design 1s manifest. The consensus of which we speak is
not a compromise solution to a difference of opinion nor
an intellectual herding phenomenon. Itis, instead, a con-
dition of more-or-less spontancous unanimity on basic
principles, values, and beliefs, arrived at through a dialec-
tical process of give and take.

The linkage between strategy and consensus 15 no
less essential in totahitarnan than m democratic regimes.,
although the numbers that must be party to the con-
sensus and the means emploved for its achievement mav
differ markedlv. Thus, a totalitarian regime may be able
to act with greater efficiency and alacrity than a demo-
cratic regime but with far less assurance of a sustainable
base of social cohesion and national will. The consensual
basis for strategy assumes heightened signiticance in this
country due to our relative lack of geopolitical sense, and
our general historical literacy, in comparison with our
most resolute adversaries.

What power is to strategy. philosophy is 1o strategic
thinking. Therein lies a particular problem for most
Americans. To the extent that there is even a shred of
truth to the claim that the United States has no strategyv.
nor even much appreciation for the concept, it is due in
large measure to our lack of acumen i the exercise of
power. Perhaps because we have alwavs been a land of
plenty and able to compensate for unpreparedness or
indifference with vast resources, perhaps because of our
position of relative geographic isolation distant from the
constant threat of hostile incursion (the nuclear specter
notwithstanding), or perhaps because we simply have
misinterpreted the reasons for our successes in two world
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wars, we have never become comfortable with power—
what it 1s or how to use it. Our performance in the inter-
national arena has been marked principally by repeated
failure and only rarely by even evancscenit success.

At root, the problem is our inability or unwillingness
to think strategically. We do not look at the big picture
and attempt to discern underlying patterns and relation-
ships. Instead, we feel much more comfortable dealing
with “manageable™ particulars. We do not look to the
long term and attempt to draw the link with the lessons
of history. Instead, we are creatures of the here and now.
We do not accept contradiction. paradox, and uncertainty
as organic features of strategic interchange. Instead, we
abjure nuance and scek 1o explain an inherently complex
world 1n simple, understandable black-white, either-or
terms. Does this reflect a relatively recent, random intel-
lectual mutation, or does the general intellectual flaccidity
that has produced our strategic incapacity have deeper
roots?

Can We Improve?

With a cvnicism bred by a distinguished career of
studving historv. Barbara Tuchman observed that
“wooden-headedness™ is a factor that plavs a remarkably
large role in government. Wooden-headedness consists of
assessing a situation in terms of preconceived notions
while ignoring or rejecting any contrary signs. It is acting
according to wish while not allowing oneselt to be con-
fused by the facts. It is the retusal to learn from experi-
ence. Obviously, wooden-headedness is not endemic to
any particular regime or form of government. In fact.
with history as our guide, we may satelv conclude that it
is a phenomenon of near-pandemic proportions, fully
evident whenever and wherever governments are con-
fronted by situations that are other than routine in
nature. Considering the extraordinary demands that the
contemporary international environment has placed on
us, we must ask ourselves whether wooden-headedness in
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the atfairs of state 1s a condition we any longer are willing
to accept.

This question is especially pertinent to a United
States that has experienced perhaps more than its share
of failures abroad in recent vears. Some would argue that
this disturbing state of aftairs is to be expected in light of
what Tocqueville characterized as the fundamental
incompatibility of democracy and the etfective conduct of
foreign affairs. But such a position warrants more than a
little skepticism. Leon Wieseltier, for example, in a New
Republic article entitled “Democracy and Colonel North,”
attacks those who subscribe to the proposition that there
is a kind of zero-sum relationship between moral integrity
and political efficiency. that the perfection ot American
democracy results in the imperfection of American for-
eign policy.

Tocqueville provided probably the most lucid and
authoritative expression of this tension when he averred
that whereas democracy tends “to obey its teelings rather
than its calculations,” an aristocracy “does not vield to the
intoxication of thoughtless passions. An aristocratic body
is & firm and enlightened man who never dies.”

Supporters of this position, so-called neo-Toc-
quevillians, must in Wieseltier's view, do two things
hefore they start tinkering with the time-honored
methods of American statecratt. First, they must demon-
strate that democracy’s judgment about matters such as
selling arms to Iran was inferior to the judgment ot those
who wanted to overlook democracy. Second, thev must
demonstrate more generally that the position of the
United States in the world has been weakened by the vig-
orous exercise of American freedoms, particularly by the
freedom of the press.

Wieseltier's remarks are an exquisite reminder that
we would be well advised not merely to retlect on our
constitutional heritage, but to do so in conjunction with a
serious reappraisal of the ideas and values embodied in
the other seminal document that shared the 1987 anni-
versary year, the National Security Act. In light of the
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events of the Iran-contra aftair, neither document can
nor should be judged in isolation from the other.

As a people, we tend to revere the Consutution and
the principles it embodies. In fact, we manifest those
same propensities once noted by Jefferson:

Some men look at Constitutions with sanctimonious rever-
ence. and deem them like the ark of the covenant, too
sacred to be touched. They ascribe to the men of the pre-

ceding age a wisdom more than human, and suppose
what they did to be beyond amendment.

If we are wont to revere the Constitution and the Found-
ing Fathers, while our experience of late betrays a pro-
nounced lack of acumen in the conduct of foreign affairs,
does this suggest some failure of constitutional content, a
fundamental incompatibility between constitutionality
and national security, or simply a failure of contemporary
interpretation?

To be sure, the Founding Fathers did not speak
directly of strategy or strategic thinking. This should not
necessarily be construed, however, as indicating that the
Founding Fathers had absolutely no appreciation of such
matters. The Founding Fathers spoke in terms that, if
taken out of context or not judged in terms of their
underlying subtlety or sophistication, seem to contribute
litle—and in fact may be almost antithetical—to a strate-
gic orientation. But these were men who represented a
degree of collective intellectual candlepower that has not
been seen since in the corridors of American govern-
ment.

It seems appropriate, therefore, to conclude that
where the ideas and ideals embodied in the Constitution
do not provide a very clear guide to strategy and strategic
thinking, it may be due more to our own failures of inter-
pretation—especially considering our ingrained sense of
literalism—than to failures in founding thought. The
Founding Fathers were equipped and in a position to
draw the link between what they said and what thev left
unsaid. We have only their words to interpret in light of
our own values, experiences, and capabilities. 1f we do
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not draw from the Constitution all that we could or
should, we would do well to look to our own intellectual
incapacity as the reason.

Whatever might be said today about the innate leth-
argy and apathy of the American people, or about the
failure of our educational institutions to provide a firmer
foundation of civic virtue among our citizenry, it is gov-
ernment that, in the final analysis, must shoulder the
blame for failing to nurture the intellectual capacities of
the nation. Government actually has suppressed the
quality of discourse on matters of state by refusing to
engage the public in direct and active dialogue.

Ours is a politics of power, not a politics of participa-
tion. Rather than giving citizens primary responsibility
for governing themselves directly, our system demon-
strates a clear preference for granting the most important
governmental responsibilities for making authoritative
decisions to a select few—acting ideally in behalf of, but
with increasing frequency in spite of, the citizenry. The
result is what one perceptive student of the subject, Ben-

jamin Barber, has characterized as “thin democracv.”

And representative democracy s thin democracy. It
yields neither the pleasures of participation nor the fel-
lowship of civic association, neither the autonomy and
self-governance of continuous political activity nor the
enlrzing meruality of shared public goods—of mutual
deliberation, decision, and work. Barber notes:

Obvious to that essential human interdependency that
underlies all political life, thin democratic politics is at best
a politics of static interest, never a politics of transtorma-
tion; a politics of bargaining and exchange. never a poli-
tics of invention and creation: and a politics that conceives
of women and men at their worst (in order to protect
them from themselves), never at their potential best (to
help them better become better than they are).

Conclusion

Representative democracy has sustained itself for so
long because it has always been to the personal advantage
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of those in power or with access to power to maintain the
demarcation between governors and governed under the
guise of democracy. The growing complexity of the world
around us has obscured such personal motives, for it is all
too easy to accept on its intuitive merits the arguments that
coping with this complexity requires a degree of experience
and expertise that only those who govern can be expected
to possess. In point of fact, many if not most of those who
govern owe their positions less to experience and expertise
than to political connections. Moreover, once in office,
these individuals are forced to narrow rather than broaden
their perspective in order to ensure personal survival and
success. Thus, to a large extent, coping with the complexity
of the governing environment quickly shows itself to be
beyond the ken of those who govern every bit as much as it
is believed to be beyond the ken of the polity at large. Rep-
resentative democracy therefore is demonstrably ill-
equipped to provide the strategic orientation that the
modern world requires.

What 1s needed is what Barber characterizes as strong
democracy. Strong democracy rests on the idea of a self-
governing community of citizens who are united less by
homogeneous interests than by civic education and who
are made capable of common purpose and mutual action
by virtue of their civic attitudes and participatory institu-
tions rather than their altruism or their good nature. As
idealistic as this may sound, it is an orientation that we
must assume if we are to survive and prosper—as a
nation, and more generally as a global community. The
technology is available to make the idea work. it only
those in power will acknowledge that they have more to
gain than to lose by such a proposition.

Almost a decade and a half ago, histortan Richard
Morris noted very perceptively that “The impact of
immediacy created by TV has placed a premium not on
reflection and reason but on the glib answer and the
bland statement. The politician is concerned with public
relations, not with public principles.” Television is not the
problem, of course; it is but the medium that wccentuates




36 GREGORY 1. FOSTER

government's deeply entrenched unwillingness to engage
the public in meaningtul discourse. Only when such
direct engagement occurs and is sustained over time will
the quality of public understanding and discourse
improve, thereby enabling us as a nation to achieve the
consensus that 1s so vital to effective strategy-making but
that is so lacking today.

In his book. The Power of Public Ideas, editor Robert
Reich observes that policymaking should be more than
and different from the discovery of what people want. It
should entail the creation of contexts in which people can
critically evaluate and revise what they believe. The
responsibility of government leaders, he notes, is not only
to make and impiement decisions responsive to public
wants. A greater challenge is to engage the public in an
ongoing dialogue over what problems should be ad-
dressed, what is at stake in such decisions, and how to
strengthen the public’s capacities to deal with similar
problems in the future. Nowhere is this more telling and
true than in the realm of toreign attairs.

Only when government engages the public in pro-
ductive and regular dialogue will the populace assume
the civic responsibility of improving its understanding of
global affairs. Only when such improved understanding
is clearly evident will those who govern feel compelled to
elevate their own thinking and behavior. And. only when
those in power are forced to more elevated levels of
thought and deed will the nation show itself capable of
coping with the world it now faces.

In matters of strategy. democracy (true democracy.
that is) 1s a decided strength, not the weakness it is com-
monly presumed by some to be. We will grasp this tully
only when we dig into our constitutional roots and at-
tempt to adapt the rich intellectual legacy left us by our
forefathers to the contemporary affairs of state. Given
our anti-intellectual propensities, the task will not be easy.
As Herbert Spencer once observed, “No philosopher’s
stone of a constitution can produce golden conduct from
leaden instincts.™
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FOREIGN OLICY AND
CONGRESSIONAL/
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By ROBERT JERVIS
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I know of no sater depository of the ultimate powers of the
society but for the people themselves; and if we think them
not enlightened enough to exercise their control with a
wholesome discretion, the vemedy is not to take it from them
but to inform their discretion by education.”

—Thomas Jetterson

The President has the constitutional right, and in fact the
constitutional ma:ate. to conduct foreign policy.... I felt
that we were on strong legal ground with what we were
doing, and it was consistent with the President’s policy, and
[ simply didn’t want any outside interference from
Congress.

—Rear Admiral John Poindexter

THE IRAN-CONTRA HEARINGS ARE MERELY THE LATEST
evidence for the old adage, “If you want to eat in a res-
taurant, don’t look into the kitchen.” Watching American
foreign policy being made has never been a pretty sight,
even when the results are better than they were in this
case. A number of questions recur which are intriguing
and important enough to invite if not demand continued
attention. Has Congress gained excessive power over for-
eign policy? To what extent are the currently embittered
relations between the executive and legislative branches

I would like to thank James Kurth for comments.
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attributable to particular personalities and issuces, and to
what extent are the causes to be found i more deeply
rooted factors? Can we connect problems and deticiencies
in the way foreign policy is made with bad policies, and,
conversely can we find links between more appropriate
processes and better outcomes? To what extent are we
tacing a trade-oft between constitutional and civil liberties
and an etfective foreign policv? It government pluralism
either should not or cannot be reduced, how can it be
reconciled with effective and sustained foreign policy?

Efficiency and Effectiveness

Most of us find the foreign policy processes revealed
in the Iran-contra aftfair upsetting not only because of
questionable constitutional procedures but also because
we intuitively feel that bad processes lead to bad out-
comes. It stands to reason that there should be such con-
nections, just as it stands to reason that there should be a
connection between rationality and wise decisions at the
level of each individual. But in fact it is far from clear
that this is the case. The effort to establish the validity of
the proposition would confront conceptual and empirical
obstacles. We would have to establish valid and reliable
indicators of both good processes and good outcomes.
But these judgments are notoriously difficult and subjec-
tive. One effort along these lines has been made, and it
does show a strong connection between process and out-
come.! But the methodological problems are severe
enough to make such findings tentative at best. For
example, although the people who judged the outcomes
were different from those judging the processes, assess-
ments of both may have been subjectively biased by the
feeling that they are connected.

This 1s a general problem that complicates our
understanding of foreign policy and policymaking. If we
believe that the process was flawed. we are likely to judge
the outcome more harshly. Converselv, it we believe that
the outcome was successtul, we may be more likelv to
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evaluate the process favorably. For example, the Ameri-
can decisionmaking procedures in the Cuban missile cni-
sis generally are seen as a model ot excellence. A great
deal of information was gathered, many competing pol-
icies were considered, disagreements were permitted or
even encouraged. institutional biases were minimized,
and people felt free to change their opinions. Although
there is sometbhing to this, I wonder whether this assess-
ment is not consed in significant measure by the fact that
we know that the vutcome was a tavorable one. Had the
result been war or American humiliation. I think we
would see the process very differently. Then we might
focus on the extent to which the President failed to con-
sult Congress and outside experts. Some might fault Ken-
nedy for not providing sufficient leadership to his
advisors; others would point out that the most important
question was decided immediately by Presidential fiat—in
the first meeting Kennedy declared that the presence of
the missiles was unacceptable. thereby ruling out consid-
eration of a range of policies and alternatives.

If hindsight indicated that using military torce would
have been appropriate, we would be quick to point out
that the exploration of military options was abbreviated
and biased. The reasons why the Air Force believed that
such a massive strike was necessarv—and might not
destroy all the missiles—were not caretully probed. It the
crisis had ended in a war, we probably would fault the
participants for having been too quick to resort to the
blockade and having paid insutficient attention to diplo-
macy. Similariy, if the recent Iranian policy had suc-
ceeded, even critical observers would place greater weight
on the advantages of secrecy and a policy carried out by a
small and united group of people. What now seems like
naive amateurism would be seen as gifted outsiders retus-
ing to accept the caution and conventional wisdom of the
professional bureaucracy.

The links between processes and outcomes can also
be examined by comparisons between countries. Some
countries may have more effective toreign policies
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because they have more efficient processes for making
toreign policy. This line of argument was especially prev-
alent in the 1950s when it was generally believed that the
American form of government was unsuited for toreign
policy. Triere was something like a consensus that denioc-
racies were at a disadvantage as compared with dictator-
ships because the latter werc less constrained by public
opinion, bureaucracies, and legislatures. It was also
believed that among the democracies, Britain was able to
follow 2 much more coherent and caretully crafied policy
because of the nature of its domestic political system.

The evidence is not convincing. Kenneth Waltz has
shown that a comparison between the United States and
Great Britain is not all to the tormer’'s disadvantage.”
Manvy of the strengths of the British system have a dark
side. The fact that British Prime Ministers and Foreign
Secretaries must rise through the ranks guarantees that
they will be experienced, as Jimmy Carter and Ronald
Reagan weve not. But new perspectives and policy initia-
tves may be more hikely with decisionmakers who have
not been socialized into the established perspectives and
ways of doing things. Similarly, Britain’s greater party
discipline allows the Prime Minister to work through her
party. But the other side of this coin is that there are
sharp limits to her freedom of action. In contrast 1o an
American President, Mrs. Thatcher cannot disregard a
negative vote in the Legislature or draw on members of
both political partes to construct ditferent supporting
coalitions on each ditterent issue.

A third dimension of the difterence between the two
systems has received renewed attention over the past few
years. When a new administration comes to power in
Britain, only a handful ot top decisionmakers are
replaced: the permanent officials remain at the highest
levels. The American system, by contrast, lacks continuity
and long-term memory. The newcomers not only find it
difficult to reconstruct the reasons for the current policy,
but also are ignorant of the detailed and complex evolu-
tion of our relations with other governments. There is a
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great deal of validiry in this eriticism. American negota-
tors often are handicapped by knowing little of the details
and history of the issues. But one does not have to be a
supporter of the Reagan administration to realize that
there often was substance to its complaint that the perma-
nent bureaucracy resists innovation and is likelv to pro-
pound views that are excessively narrow and constrained.

It 15 also now casier 1o (lmllcnﬂc the view that dic-
tatorship lends itselt 1o effecuve forei ign policy. This
argument was fed both by the apparent successes of the
Soviet Union in the 1950s and by an idealized view of the
wav in which that country made foreign policy. Starting
with the latter, it was believed that m[enml constraints
were minor in the USSR, that information flowed to the
highest levels without distortion. that policy decisions
were similarly implemented without impediments. that
continuity was easy to maintain. and that rationality and
not emotion guided policy. There certainiy is something
to this. but this picture is 100 stark, even for Stalinist Rus-
sta. Polines and coalition building can be minimized—but
not eliminated. Furthermore. dictatorship is likelv to
restrict and distort the tlow of informaton. When the
person who reports deficiencies in the policy is likelv to
lose his job if not his life, accurate reportung will be rare.
Furthermore, while an omniscient dictator might be able
to maintain a well-crafted and coherent policy. the svstem
will magnifv any imitations on his time, energv. or com-
petence. As Lindblom and Simon pomted out 30 vears
ago,t intellectual and poliucal hmitations on human deci-
stonmaking mean that bargaining will often produce a
better deasion than that which can be provided by a sin-
gle individual who tries to integrate all the relevant
values.

The argument for the relative efficiency ot dictator-
ships was also spurred by the conventional view of the
foreign policies of the superpowers in the 1950s. In briet,
the Soviet Union seemed to be domg very well and the
United States very badly. Hindsight allows us 1o correct
this picture. W hile it is still possible to argue that the
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Russians did well considering their enormous weakness,
we can now see that many trends which seemed to benefit
them were, in fact, only temporary and that Eisenhower’s
foreign policy did not deserve all the scorn it received
from commentators and academics. In the mid-1950s, it
seemed that Soviet power and influence were steadily
growing; the economy was believed to be so etficient that
it would soon surpass that of the United States. Soviet
diplomacy was penetrating the neutral countries and was
expected to dominate the African states as they received
their independence. Soviet military power was also
believed to be increasing—a judgment Khrushchev's gen-
erals might have disputed—and the records of NSC
meetings are permeated with the great fear that this
would permit the Soviets to make major gains throughout
the world.! American policy, by contrast, appeared weak
and fumbling. Our allies criticized us, neutrals scorned
us, economic, military, and moral strength seemed to be
slipping away. Hindsight again gives a different picture.
The United States seems to have been able to consolidate
its position of strength, even if several long-run problems
were undetected or ignored.

Of course comparing the foreign policy perform-
ances of the United States and the USSR is very difficult
because the two states are in very different situations.
Most notablv, the United States is much stronger than its
adversary and has the enormous advantage of generally
secking to preserve rather than alter the status quo. But
at least in a few incidents we see American successes and
Soviet failures that cannot be attributed to the differences
in the tasks or the ditficulues that are faced. Events in the
Philippines provide a nice example. It was surely not easy
for the United States to have eased Marcos out, helped
avold a civil war, and gamed the good will of Aquino and
the general population. The Soviet Union. by contrast,
gave Marcos public support just as he was being torced to
leave the country.
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These comparisons are only impressionistic. But they
call into question the beliet—which I believe is wide-
spread—that the United States could tollow 4 more ctfec-
tive foreign policy if it only had a more disciplined system
of policymaking.

Substance and Process

The discussions of the Iran-contra attair remind us
how difticult it is to disentangle people’s views of the sub-
stance of an issue from their views about the process that
produced it. By and large, although a great deal of atten-
tion is paid to the process, people’s conclusions are driven
by the substance. That is, people who oppose the Presi-
dent’s policy in an area, either from partisanship or from
judgments ot the policy’s results (and it is also interesting
that these two generally coincide), generally condemn the
process that produced the policy. The President’s
defenders are less critical of both the policy and the proc-
ess. Put more broadly, arguments about Presidential
versus congressional power rarely occur in the abstract.
Instead, they arise out of the issues of the dav. Further-
more, the position that one takes on how much power the
President should have is very strongly influenced by
whether one agrees with the President’s policy or not.
Thus we find that conservative Republicans who railed
against Presidential power in the first 15 vears of the
Cold War now call for strong Presidential leadership; lib-
erals who argued that fighting the Korean war did not
require a congressional declaration of war and who called
for Presidents to lead the United States into an active pol-
icy now see the Constitution as requiring a large role for
Congress. Similarly, it was Senator Taft and his support-
ers who claimed that an activist President and wide-rang-
ing foreign involvement could curtail domestic civil
liberties, a fear that is now voiced by the liberals.

These connections between approval of the sub-
stance of the President’s policy and judgments of the
appropriateness and legitimacy of the processes mean
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that 1t is ditficult—both logically and psychologically—to
Judge the latter in the abstract. All the elaborate justifica-
tions for the constitutionality and wisdom of checks and
balances as applied to foreign policy and the equally well-
developed justifications tor Presidential power mav be
rationalizations for conclusions arrived at on other
grounds. One pattern is clear: views on processes are
closely linked to beliefs about the extent to which the
world situation requires an activist foreign policy. It is no
accident that proponents of checks and balances tend to
want a restrained foreign policy and that those who
believe that the United States must act quickly. flexibly,
and constantly in world politics call for greater Presiden-
tial power. It is much easier for Congress to prevent the
President from doing something than it is for it to
develop a policy of its own or force the President to act.

This helps explain the reversal of liberal and conser-
vative views since the beginning of the Cold War. Conser-
vatives have come to accept the beliefs of Truman and his
colleagues that the United States must contest Soviet
moves at all points on the globe. Liberals have not onlv
come to appreciate Senator Taft’'s concerns for the
domestic consequences of foreign policy activism, but
have also developed a more benign view of the interna-
tional environment and the Soviet Union. Conservatives,
thus, now tend to look with favor on Presidential power
in foreign policy and liberals have become the defenders
of Congress.

But this picture should not be drawn too starkly. At
times Congress can initiate policy or force the President
to act rather than merely prevent him from acting. Con-
gress forced President Truman to aid China: Senator
Russell and his colleagues created a constitutional con-
frontation in an attempt to force President Kennedy to
buy the B-1; congressional pressure has led to greater aid
to Israel than several administrations have wanted; con-
gressional votes have not only blocked some administra-
tion initiatives toward Greece and Turkev, but have
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established policy in this area; Senator Helms has not
only sought to prevent the administration from develop-
ing better relations with Mozambique, but has tried to
make it recognize the rebels. In principle, Congress could
force greater activism on a President by holding any
number of bills hostage until he complied.

But if it is incorrect to state as an iron law that the
greater the congressional involvement, the less the for-
eign policy activism, in fact this is the usual pattern. In
domestic affairs as in foreign policy, it is easier to block
than to initiate. This is especially true for Congress,
which is rarely united, and is even less likely to be so
when it opposes the President. The cliché that 535 people
cannot have a foreign policy is founded on a basic fact.
Of course the contrast with the executive branch should
not be exaggerated. The latter is often internally divided,
and when it 1s, the President will find it difficult to con-
struct and enforce his policy. Furthermore, as the efforts
of Senator Helms remind us, on some occasions a single
Member of Congress can force his preferred policy
through. But when Congress is divided, it will usually be
easlier to get agreement to refrain from a particular activ-
ist policy rather than to adopt a positive course of actien.

Is Increased Presidential Power Necessary?

It can be argued that even if the constitutional pre-
scriptions of checks and balances originally applied to
foreirn policy, America’s involvement with the world has
made this approach impossible. The Founding Fathers
never foresaw a nuclear-armed Soviet Union. They also
did not toresee a large and competitive industry of news-
papers, let alone of radio and television networks and a
strong network of interest groups, which; if blocked by
the executive branch, could work through Congress in
order to gain their narrow and particular interests. Fur-
thermore, the Congress to which they granted a signifi-
cant role in foreign policy was small and cohesive. It did
not have large and aggressive committee and personal
stafts eager to look into every detail. Thus at the very




46 ROBERT JERVIS

time that policy-making requires speed, agility, coher-
ence, and secrecy, the executive branch is faced by
stronger and more intrusive domestic actors in the form
of Congress, the media, and interest groups. If American
policy is to be effective. the executive branch must have
quite a bit of leeway.

But while this view may be correct about the require-
ments of today’s world, it is too quick and stereotyped in
its treatment of the past. The Republic did not lack for

external enemies in its first years, as the burning of
Washington reminds us. To be sure, throughout most of

the rest of the nineteenth century, foreign threats were
much more distant. But the Constitution was not
designed with such an easy world in mind. Even less is it
the case that the newspapers with which the founders
were familiar were gentle and respecting of governmen-
tal authority. The strongest terms in which recent Presi-
dents have been criticized are mild compared with the
rhetoric of the late eighteenth century. Political life was
much rougher then; tactics and charges that are now con-
sidered irresponsible and illegitimate used to be common.
Nevertheless, the world has certainly changed in
ways that may call for greater Presidential power. In
many areas, secrecy 1s more important—and probably
more difficult to achieve—than it was in the past. The
level of foreign involvement is not only high, but unre-
mitting. As the pace of communications and travel
increases, the time permitted for decisions decreases.
And, perhaps most important, a misstep in relations with
the Soviet Union could lead to the end of the country.
The need for secrecy, however, needs closer exam-
ination. Although no one would dispute that many things
need to be kept secret within the government, otten the
importance of secrecy is simply assumed rather than care-
fully argued, let alone demonstrated. For example, Presi-
dent Nixon believed that quite serious results would
follow if the bombing of Cambodia became public. But
the consequences were in fact quite minor and the only
significant damage was caused by keeping the policy




FOREIGN POLICY AND CONGRESSIONAL/PRESIDENTIAL RELATIONS 47

secret from Congress in the first place. We usually believe
that covert actions, if thev arc to be effective. must be
kept secret. And while this is often true, analvsts might
have said the same thing about the American program of
aiding the contras were it not for the fact that this pro-
gram first gained the new status of an “overt covert”
operation and then became completely overt. Perhaps
other operations could have survived in the open as well.

Throughout the Cold War, the Soviets have gained
the services ot well-placed spies. These have presumably
done great harm, especially in the areas of military proce-
dures and American spyv networks in Eastern Europe and
the USSR. But when we look at the number and range of
spies the Soviets have emploved, what 1s most striking is
the lack of damage. Donald Maclean sat in on the super-
secret meetings that led to the establishment of NATO.
The records of these meetings and the associated docu-
ments were so sensitive that they were not transmitted to
all the European capitals, but instead were sent only to
London where the other Europeans had to go to read
them. Perhaps by gaining access to this material, the
Soviets were more able to anticipate some Western diplo-
matic moves. But if so, the effects were hard to detect at
the time. Furthermore, in this case and perhaps in many
others, it may have been to the West's advantage for the
Soviets to hear our innermost thoughts. For if Burgess,
Maclean, and the other spies reported accurately, the
Soviet leaders would have learned that the United States
was generally defensive and motivated primarily by a fear
of the Soviet Union. (But they would also have learned
that this fear sometimes led to the consideration—how
serious it 18 hard to say—of preventive war.) Of course we
cannot tell what was actually reported or what inferences
the Soviet leaders drew. But it may have proved quite
useful to have them realize both that we were primarily
concerned with preserving the status quo and that we
thought that it the Soviet menace grew too great, we
might have to strike first.
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Even when secrecy is desirable, it may be purchased
at an excessive cost. A number of policies have failed
because they were based on illusions that could have been
shattered had a larger number of people been consulted.
The secrecy surrounding the Bay of Pigs was so great
that the plans were never carefully scrutinized by military
experts. The political assumption that an ant-Castro
uprising was likely was similarly never examined by intel-
ligence analysts who could have dismissed it as a fantasy.
Similarly, if the intelligence estimate that was instrumen-
tal in triggering the Iran-contra affair had been seen by
many experts, they might have questioned the assertions
that Soviet influence was growing, that an internal power
struggle was likely in the near future, and if we did not
act immediately there was a great danger that the country
would fall under Soviet influence. The President was also
supposedly influenced by other reports that indicated
that Iraq was winning the war with Iran. Policy is harmed
when analyses like these are kept secret and so free from
rebuttals.

Third, it is far from clear that limiting debate to the
executive branch does a great deal to preserve secrecv. As
far as we can tell, there have been no spies in Congress.
Furthermore, it does not seem that many leaks emanate
from that branch. Of course increasing the number of
people who know about a policy does increase the num-
ber of people who can reveal it. But one would need to be
much more precise than this before concluding that the
need for secrecy requires that a great deal of information
should be kept from Congress.

When debate on crucial issues is contined to a small
group within the executive branch, the proper founda-
tions for public support cannot be constructed. In addi-
tion. the danger of quick and nnfounded consensus is
great, especially if the President himself takes a position
early in the discussion. Of course the President may be
challenged by his own advisers, even when his feelings
are strongly expressed. The minutes of Eisenhower’s
NSC meetings reveal a refreshingly high level of
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disagreement as many of the members were willing to
argue with the President.> But Members of Congress,
who are less beholden to the President, are even more
likely to challenge him. Furthermore, when Presidents
can keep the issue from Congress, they may be tempted
to consult only a few friends and advisers. The result will
be to diminish the range of opinions that are heard and
the vigor of the discussion that ensues.

An important example was the excessive secrecy that
surrounded atomic weapons in the early years after
World War 11. Although the release of the Smyth report
gave experts and the public (and the Russians) a great
deal of information, after that very little was released.® As
a result, not only was the public ill-served, but debate
within the executive branch was inhibited. At a time when
the most basic issues of American policy toward nuclear
weapons needed a thorough airing, the concern with
secrecy ensured that this would not happen. The most
recent example is one part of the origins of the Iran-con-
tra affair. While Reagan’s concern for the hostages was
understandable and even admirable on the human level,
had more people been consulted thev probably would
have shifted the focus of the debate to the broader and
more important political issues involved, perhaps leading
the President to see that the disadvantages of his policy
far outweighed its probable gains.

Congress and the Presidency

Separation of powers ensures that the legislative and
executive branches will quarrel over their respective
rights and powers. It for no other reason, it is therefore
foolish to believe that anyone could set down rules that
would determine for the indefinite future how the two
branches should conduct foreign policy-making. Nev-
ertheless, a few opinions may be ventured. First, to
return to the point made earlier, substance and process
are linked. The degree to which Congress will grant the
President discretion varies directly with the extent to
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which most of 1ts members agree with the policy being
tollowed. Thus Congress does not insist on debating US
policy toward the Afghan rebels nor does it attach restric-
tive amendments to appropriation bills. Indeed. as far as
one can tell trom the public record, it does not even insist
on detailed reporting. The contrast with Central America
is glaring, and the reason is obvious; Congress sees that
aiding the Atghan rebels is clearly in the national interest
but 1s not convinced that this is true for the contras. Sim-
ilarly, Congress has placed restrictions on the executive
branch in the testing of nuclear explosives, anti-satellite
weapons, and ABM systems. But it has not micro-man-
aged weapons systems it deems desirable.

A second point is closely related. Congress only
asserts itself against the President’s policy when large and
vocal segments of the population doubt the wisdom of
those policies. To the extent. then, that the President
seeks to persuade if not follow public opinion, he also
must be concerned with congressional reaction. In many
cases, it 1s appropriate for the President to act m spite of
public disagreement. But he must ask himself how long
such a policy can be sustained. In some instances, the pol-
1Y may gain greater support as it is implemented and its
effects become apparent. But when this is not true, 1t is
superficial to focus on congressional opposition and
ignore the public discontent that underpins it

Even it the President can remove a number of policy
areas from congressional meddling. he cannot escape the
difticulties imposed by the budgeting process. In only a
few cases can the President implement his policy merely
by making speeches. He can do this, for example, when
he wants to set the tone of American policy toward the
Soviet Union by his speeches. But most policies call for
large sums of money, and keeping Congress out of his
way will not automatically produce the votes needed tor
the required appropriations. Although the extent to
which Congress can guide policy by riders o appropria-
vons bills is not clear,” Congress can etfectively block
many initatives by refusing to provide the funds. Thus
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while Reagan mav have been able to denv Congress the
right and ability to contest his interpretation of the ABM
agreement, he could not force it to spend monev for tests
that it viewed as objectionable, either because thev vio-
lated the treaty or because they were seen as unwise for
any other reason.

WHaAT CAN CONGRESS DO BEST? Congress can do
some things particularly well. Because it is not as directly
responsible for foreign policy as the President is. it can
often act as the country’s conscience, pointing out
reprehensible behavior by countries with which our rela-
tions are sensitive. Reactions to recent events in China
provide the latest example. Another role that Congress
can perform is to indicate how different values should be
weighted when they are in conflict. The inability to fine-
tune a p()li(‘v and the drawbacks of micro-management
do not arise here. Rather. C ‘ongress indicates which value
1s most important in a given situation and which values
can be sacrificed. This seems to be what Congress is
doing on the question of aid o Pakistan. Evervone agrees
on the importance of nonproliferation and the value of
providing support to Pakistan. Unfortunately. these two
considerations conflict with each other and some sort of
trade-oft is inevitable. For a variety of reasons. the Presi-
dent comes down more strongly on the side of the lauer
than on the former. Congress disagrees. and while one
can argue as to who is correct, the legitimacy of the con-
gressional role seems clear. There is no reason why the
executive branch should be better suited to judge this
question than the Legislature. Indeed. in contradiction to
what s often alleged to be the normal pattern. here it is
('()ngrc%s which is looking to the long-run and the execu-
tive that is being swaved by the immediate and par-
ticularistic concerns. When l.,lkmg, a stand that conforms
to general American foreign policy hurts a country with
which the United States has good relations, that country
usually is able to make its objections strongly felt within
the executive branch. Furthermore, the country desks
that are responsive to the friend’s intevests usually are
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stronger than the agencies seeking to uphold general
principles. The likely result is that the executive branch’s
policy will be strongly influenced by the ally's concerns.
Congress, on the other hand, lacks this structure of inter-
nal constituent groups and is less likely to be captured by
the toreign country or its agents within the government.®

Conclusion

The Iran-contra attair 1s only the most recent evidence
tor the generalization that when the executive branch
feels that the Congress will oppose it, it will try to mini-
mize congressional involvement. Although the extent to
which the executive branch not only kept information
from the Congress but actively deceived it 1s unusual, the
general pattern is not. While such behavior is under-
standable, sustained and effective policy requires at least
the acquiescence of Congress. The President and his col-
leagues must then learn to hive with, if not to accept, the

Judgment of the coordinate branch.

For its part, Congress must realize that it cannot con-
trol or even concur in the details of American foreign
policv. (Indeed, it is questionable whether the President
can do so.) In tact, under most circumstances, Congress-
men are more than willing to leave a great deal to Presi-
denual responsibility, thereby relieving them of the blame
when things go wrong. Under ordinary circumstances,
the President’s prestige is such that Congress s willing to
oppose him only when the pressures to do so are great.
But when Congress does oppose the President. the
national interest usually i1s best served when it concen-
trates on the areas of its comparative advantage.
especially the general thrust of the policy rather than its
specifics. Furthermore, Congress—and the nation at
large—must live with the fact that no matter how vigilant
it 15, the President has the power to commit American
prestige. He can announce that we must protect Kuwaiti
shipping in the Persian Gulf or that the American
national interest requires supporting the contras,
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Congress mav be able 1o block the moves that would be
necessarv to implement these policies, but the interna-
tional and domestic environment will have been altered
by the President’s statements. Congress mayv decide that it
is unwise to follow the President, but there is nothing it
can do to stop him from trving to lead the wav. and
thereby from partially setting American policy.

Contlict and compromise will continue to character-
ize the making of American foreign policv. The mterests
and perspectives not only in the country at large but even
within the executive branch are too diverse to permit cer-
tainty and neatness in the processes or the outcomes. The
elusive qualities ot trust and good will within and between
the two branches are critical if the svstein 1s 1o serve the
countrv—and the world—well. When Donald Regan
asked why Admiral Poindexter had approved using the
profits on the Iranian arms sales to support the contras,
he replied: “Well, that damn Tip O'Neill ... the wav he's

jerking the contras around.... T was just so disgusted.... |

didn’t want to know what [Oliver North] was doing.™ In
a democracy, this is a recipe for disaster.
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Would it have been constitutional tor Congress to have tried to
curl, heagan's policy in the Persian Gulf by an amendment which
would have prevent any monies being spent to support naval opera-
tions there?

8. This will only be true, of course, if the foreign country lacks
former nationals or sympathizers who are organized and vocal in con-
gressional districts.

9. Quoted in the New York Times, July 31. 1987.
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[ think the legislative veto in the War Powers Resolution
can be distinguished from other legislative vetoes.
—Louis Fisher

ON THE 200TH ANNIVERSARY OF THE SIGNING OF T'HE
American Constitution, the conflict that took place over
what powers should be assigned to and exercised by the
President and Congress is alive and well. Tt 1s an endur-
ing problem that tlares up and then recedes from ume to
time. It is the struggle between Hamilton and Madison.
which Madison won initially but against which the forces
of Hamilton continue to contend. It is the struggle
between those who are content with or strongly advocate
the division of powers and the shared powers between
the Presiclent and Congress, and those who would prefer
to move toward some form of parliamentary government
OF @ More unitary state.

It is a recurring struggle, which surfaces most often
during the twilight of a President’s service or during the
days of a weakened Presidency. Senator . William
Fulbright proposed moving towards a parliamentary
svstem when he felt President Truman's power was insuf-
ficient for the times. At the end of the Carter admimstra-
Gon forms of the parlimentary system were advoc ated
by his White House Counseland by the President himselt
in his advocacy ot a single six-vear term during
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which he would be free from the constraints of public
opinion or the need to consider the politics of the coming
clection. The Nixon administration, after its 1972 elec-
toral victory, exercised the “Imperial Presidency™ and
without authorization or legislation impounded funds,
put a moratorium on more than a dozen domestic pro-
grams that had been passed by Congress and signed nto
faw, and transterred tunds from foreign aid accounts to
military accounts for purposes that had never been
authorized. What President Nixon did or tried to do
ilfegallv and unconstitutionally. President Reagan did
legally and consututionally in his first two vears when he
reordered priorities—a cut in domestic spending, an
increase in military spending, and a major reduction in
taxes—bv winning majority votes in cach House of
Congress tor his programs.

In the twilight ot the Reagan administratuon. there
were spectfic calls for moving towards a parhamentary
svstem or a motre unitary state by at least two different
groups. The purpose of their eftfort was to change the
relationships between the President and Congress with
respect to their shared and divided powers. 1 examine
this movement and both its orgamized and unorganized
advocates and then illustrate some of the consequences
and issues in two of the several contending areas, namely
in the arcas of war-making and foreign policy.

The Hanltonians

One group of modern Hamiltonians wishes 1o
increase the power of the President explicitly, by argu-
ment, reason, and consututional means. This group sees
an excessive amount of “gridlock™ allegedly caused by the
ditfusion of power in Congress. the loss of power by con-
gressional leaders and committee chairmen, and the
dechne of the partv svstem and party discipline i both
Congress and the countrv. They have made a series of
proposals and hope to obtain them leginmately through
party resolutions and changes, legislation, and by consti-
tutional amendments. These proposals were put forward
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after what was said to be a series of failed Presidencies—
Johnson, Nixon, Ford, and Carter.

Another group of Hamiltonians wishes to gain
changes in the expansion of Presidential power by
implicit means; the members’ arguments, taken mguhu
essentially urge a plebiscitary Presidency (c\cmphhul n
modern times by Charles de Gaulle). This group
emerged, dlth()ugh unorganized and informal. after the
highlv successtul first six vears of President Reagan and
the frustration following the elections of 1986 and the

“Irangate” controversv. Some group members assert that
the President, and the President alone, should exercise
exclusive authority in at least four vital areas: the power
to go to war; the power both to initiate and carrv out for-
eign p()lic\" the power to appoint officials to the highest
posts in the country with only the pro forma d(l\l(( and
consent of the Senate; and the deter mining ot domestic
budget policy without more than minor modifications b
the Congress. The advocates of these positions assert. as
did the supporters of Franklin Roosevelt in 1932 and
Richard Nixon in 1972, that as a result of an overwhelm-
ing electoral victory the President has a mandate 1o carry
out his policies in these areas, Having won a plebiscite.
the President’s toreign and domestic policies should be
acquiesced in by Congress.

What the more strident advocates of these positions
are secking is a more unitary state as practiced in modern
parhamentary democracies. The British Prime Minister
has prerogatives not available to the American President.
Mrs. Thatcher went to war in the Falklands without a
declaration of war or vote of Parliament. She and her
Foreign Secretary need not get the advice and consent ot
two-thirds of the Parliament for treaties nor a majorin
vote for the appomtment of her Cabinet, judges of the
High Court, or archbishops. Once her budger is revealed
by the Chancellor of the Exchequer. it is for all practical
purposes accepted without major changes. The “tU's" are
dotted and the “t's™ are crossed. The power she exercises
makes every modern President envious indeed and leads
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manyv of his supporters, understandably, to advocate a
similar state of affairs. What a luxury it would be for a
President to have a docile following in Congress. unwill-
ing to criticize or vote against his policies because that
would ensure a new election or the loss of his or her seat
by the intervention of the central party headquarters.

This is not a partisan or partv matter. Itis in part an
accident of the Presidential cvele. One doubts if those
pushing the views todav would be so cager it there were
now a George McGovern, Ted Kennedyv. or Walter Mon-
dale admimstraton. It is the position of the supporters of
most Presidents, particularly in the waning vears of their
Presidency. But it also is argued by Presidents and their
followers throughout a Presidential term with respect to
certain powers and certain issues.

Richard Nixon vetoed the War Powers Resolution.
Every President since Nixon has opposed it and has failed
to carry out its specific provisions. Some of them and
their supporters have proclaimed it unconstitutional.
What modern Presidents and their entourages seek is to
exercise in relatively tranquil periods the powers that Lin-
coln and Frankhn Roosevelt exercised during dirve
emergencies.

Simce Franklin Roosevelt's fivst term, academics and
intellectuals, with a few prominent exceptions. have deni-
grated the Congress and canonized the Presidency. Presi-
dents have followed suit. Roosevelt attempted to purge
the Senate of faithless followers in 1938, Truman ran
against a “do-nothing, no good™ 80th Congress. He
attempted 10 exercise prerogative power by seizing the
steel mills during the Korean War but was stopped by the
Supreme Court decision he obeved. Courageously he
committed (roops to stop an aggressor in Korea but with-
out a declaration of war or a supportive congressional
resolution. Two vears later it was dubbed “Truman’s
War™ and lost much congressional and public support.

Throughout the nineteenth century | the nujor polit-
cal parties strongly opposed the preeminent Presidency.
and Congress. except for short periods. dommated the
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Government. Even after the strong Presidencies of
Theodore Roosevelt and Woodrow Wilson. Congress
remained the dominant branch unul 1933, In his inaug-
ural address in that vear, Franklin Roosevelt called for
wartime powers to meet a peacetime Crisis:
I shall ask the Congress for the one remaming instrument
to meet the crisis—broad executive power to wage a war
against the emergency as great as the power that would be
given me 1f we were in fact invaded by a foreign toe.
[Congress backed his request.|

His actions throughout the 1930s and unul Pearl
Harbor were opposed by the congressional wing of the
Republican party which held to the Whig view of power
and opposed the strong Presidency.

But as the Republican party became the Presidential
party under Eisenhower, Nixon, Ford, and Reagan, that
attitude changed. And the Democrats who strongly sup-
ported the delegation of power to Roosevelt. Truman,
Kennedy, and Johnson now stress the enumerated
powers of article I, in an attempt to balance the powers of
the strong President, which they helped to create. The
views of both have changed. probably only temporarily
and until the political roles are reversed and their candi-
date is in the White House.

Both parties should ponder the growth of Execuuve
power. Do we want a parhamentary svstem or a modified
parliamentary system? Would it work in a country as
large as and as heterogencous and as diverse as the
United States? Should we move to what might be a more
etficient government and abandon, i part. the protec-
tions provided by the division and diffusion of power
which the Founding Fathers provided in an effort to
keep the country free:

Let us turn to two of the many areas where there is
controversy between the President and Congress—the
contlicts over war powers and forcign poliey.
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War Powers and Foreign Policy

Much of the controversy swirls around the War
Powers Resolution and the President’s role as Com-
mander in Chief, on the one hand, and the concomitant
authority of the President in the remaining areas of for-
eign policy, on the other. The provisions of the former
have vet to be carried out by any President in a dozen or
more instances where the provisions ot the resolution
could or should have been invoked. In the remaining for-
eign power areas, there is a constant iteration of a part of
the wide ranging dicta by Justice Sutherland in the Curtiss-
Wright decision that the President is ... the sole organ of
the federal government in the field of international rela-
tions.” Those who assert the language do so in ever
increasing authoritative tones but without mentioning
that basically the case was a very narrow one in which
President Roosevelt acted under the language of a con-
gressional joint resolution by issuing a proclamation
authorized by the resolution, against the sale of arms to
those engaged in an armed conflict in Chaco.

Fifteen machine guns were sold by Curtiss-Wright 1o
Bolivia and the Court upheld the Government's right,
based on the proclamation, to prohibit the sale. The nar-
rowness of the actual case and the additional dicta by Jus-
tice Sutherland that the power of the President in
international relations ... like every other government
power, must be exercised in subordination to the applica-
ble provisions of the Constitution™ are seldom mentioned.

Conversely, ulimate omnipotence of the President
was declared by Licutenant Colonel North after he was
asked by Senator Hatch if he thought Congress had any
role to play in foreign policv. Following assertions that
the President makes foreign policy he patromizinglv
agreed, “There i1s a role [for Congress]. and that is the
appropriation of money to carry out that policv.” But as
Edward S. Corwin has written

The Constitution considered only tfor its aftivmative
grants of power capable of aftecting the tssueis an meita-
tion to struggle for the privilege of directing American
foreign policy,
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Some of those who argue that the President has
largely an exclusive role in international aftairs torget
that until 7 September 1787, 10 days beftore the Constitu-
ton was endorsed and signed, the treaty-making power
read

The Senate of the United States shall have power 1o make

treaties and to appoint ambassadors. and judges to the
Supreme Court.

This was changed to read
The President shall have power. by and with the advice
and consent of the Senate of the United States. to make
treaties, provided that two-thirds of the Senate present
concur,

This is an extraordinarily difficult number to reach on

any controversial treaty.

If one really believes the President is the sole organ
of the Federal Government in the field of toreign rela-
tions, he or she should tell that to Woodrow Wilson with
respect to the Versailles Treaty or to Jimmyv Carter with
respect to SALT 11. Short of a constitutional amendment
to repeal the two thirds requirements and other provi-
sions of article I, the President is not the “sole organ.” but
shares power in the field of international relations.*

The War Powers Resolution

Perhaps the best illustration of the ongoing argu-
ments over the powers of the President and Congress s
found in the controversy over the War Powers Resolu-
tion.

Many of the objections to the War Powers Resolution
put forward by its opponents often appear exaggerated
or the result of a hasty reading of the document. The
arguments that it provides that troops must be withdrawn
even if Congress takes no action at all in 60 davs, that 1t
delegates congressional powers to the President. that it

*See appendix detailing constitutional powers attecing nationl
security,
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would inhibit action in the case of a missile attack, that
the Chadha decision on the legislative veto has made it
unconstitutional are all highly debatable interpretations
of its terms.

Let us examine its content and note the care by
which such problems are met by a good faith reading of
the text of the resolution. This can best be done by a
series of questions and answers.

Q. Why 1s it the War Powers Resolution, not the War
Powers Act?

A. Tt was a joint resolution of Congress which both
the House and Senate passed and. under article 1. section
3, the “presentment clause,” was sent to the President
(Nixon) tor his signature or veto, as in the case of a bill
(article 1. section 2). 1t was passed over his veto.

It was a resolution because it not only attected the
President and the executive branch but it also provided
for congressional action and priority procedures with
respect to a Presidental report or congressional concur-
rent resolution, and amended the rules of the House and
Senate to carry them out.

If the legislauon had affected onlv the executive
branch it would have been an act under article 1. section
2, of the "presentment clause.”

Q. Doces it delegate power to the President or deni-
grate the power of the President. or does it increase or
decrease the power of Congress?

A. According to the resolution, "no.” It specifically
states

Nothing in this joint resolution (1) is mtended o alter the
Constitutional authority of the Congress or of the Presi-
dent, or the provisions of existing treaties: or (2) shall be
construed as granting anv authony to the President with
respect to the introduction of United States Armed Forces
into hostilities or into situations wherein mvolvement in
hostlities s clearly indicated by the circumstances which
authority he would not have had in the absence of s
Joint resolution.
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Q. What are its “consulting” requirements?

A. It savs
Section 3. The President in every possible instance shall
consult with Congress before introducing United States
Armed Forces inte hostilities or into situations where
imminent involvement in hostilities is clearly indicated by
the circumstances, and after every such introduction shall
consult regularly with the Congress until United States
Armed Forces are no longer engaged in hostilities or have
been removed trom such situations.

Q. Has a President ever “consulted™ Congress before
introducing forces into hostilities?

A. According to Congress, “No.” He has “informed”
Congress. as in the Grenada incident and before the fir-
ing on the oil platform in the Persian Gulf, but no Presi-
dent has asked for the judgment of the congressional
leaders before he made his decision.

Q. Did the President have to consult in the Mavaguez
incident?

A. President Ford has criticized the resolution on
grounds that at the time of the Mayuguez incident, three
or four kev congressional leaders were in Greece, the
same number in China, and 1t was difficult to find others
who were scattered in their states and districts. The reso-
lution, however, anticipated such circumstances and
requires the President to consult with Congress only “in
every possible instance.” Obviously it was not possible to
consult in this instance.

Q. Does the President have to “consult™ if he has 30
minutes or less to answer a Russian missile threat. for
example?

A. The combination of the language that he shall
consult “in every possible instance™ and that his powers
extend to the exercise of his authority as Commander in
Chief to introduce armed forces into hostilities without
congressional action under the resoluton 1 a ™
national emergency created by attack upon the United
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States, its territories or possessions, or its armed forces”
(section 2(c)(3)) clearly mdicate no requirement 1o consult
in such circumstances.

Under the same section it 1s clear American armed
forces have the right to return fire under rules of
engagement tf fired upon.

Q. When must he “report”™ to Congress?
A. In three circumstances under section 4. within 48
hours—

Section 4(a). In the absence of a declaration of war. in am
case in which United Armed Forces are introduced—

(1) mnto hostilities or into situations where imminent
involvement in hostlities is clearlyv indicated by the cir-
cumstances;

(2) into the territory, airspace or waters of a foreign
nation, while equipped tor combat. except tor deployv-
ments which relate solelv to supply. replacement. repair.
or training of such forces: or

(3) in numbers which substanuallv enlarge United
States Armed Forces equipped tor combat alrcady located
in a foreign nation.

Q. What is the report to set forth:

A. (A) the circumstances necessitating the mtroduc-
tion of United States armed forces; (B) the constitutional
and legislative authority under which such introduction
took place; and (C) the estimated scope and duration of
the hostilities or involvement.

Q. Is he required to make further reports:

A I forces are introduced under section 4D he s
required to report pertodically but at least every six
months. He is not required to report further under the
other two circumstances. but Congress can ask tor addi-
tional information.

Q. What acuon does Congress taker

A. First, the 60-day clock runs and Congress acts only
when the President reports under section o e,
when forces are introduced into hostilities or imminent
involvement in hostilities 1s clearlyv indicated by the
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circumstances. There is no requirement to act under sec-
tion 4(a)(2) and (3). Second, the President shall terminate
any use ol the armed forces unless Congress has acted in
60 days to (1) declare war; (2) enact a specitic authoriza-
tion for such use as it has done in the past over Formosa
in 1955, in the Mid-East in 1957, Cuba in 1962, the Gulf
of Tounkin in 1964, Santo Domingo in 1965, and more
recently in Lebanon in 1983 (the latter was not the result
of the President invoking the War Powers Resolution by
report under section 4(a)(1)); (3) extend the 60 davs: or
(4) Congress is physically unable to meet as a result of an
armed attack upon the United States.

Q. What if troops are under fire when termination is
called for at the end of 60 days*

A. The President has an additional 30 davs to with-
draw, or 90 days in all.

Q. Can Congress order them out earher:

A. Yes. if in the absence of a declaration ot war or
specific statutory authorization the Congress so directs a
President bv a “concurrent resolution.”

Q. What is a concurrent resolution?

A Ttis a reselution passed by majority vote of both
the House and the Senate. 1t is not signed by the Presi-
dent and therefore not subject to a veto.

Q. Why did Congress provide for a concurrent rather
than a joint resolution as a means of direcung the Presi-
dent to remove troops trom hostilities?

A. Congress reasoned that as a declaration of war
requires only a majority vote by both Houses of Congress,
it should not be required to provide a two-thirds vote 1o
override a Presidential veto of a joint resolution to stop a
war. The five wars declared in American history were
done by acts of Congress and joint resolutions requiring
the President’s signature. No President has vetoed a dec-
laration of war.

Congress also reasoned that a President would com-
ply with a resolution passed by a majority of both houses
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of Congress. Public opinion would clearly be so opposed
to the President’s action as to make it almost impossible
tor him to successtully carry out his actions.

Q. Would troops have to be removed it there were no
action by Congress in 60 days, as many prominent politi-
cal and academic people have charged:

A. Both section 6 and section 7 of the resolution
detail priority procedures Congress must follow in the
case of a joint resolution or bill, on the one hand, or a
concurrent resolution, on the other.

These require action, set detailed timetables, prevent
filibusters and delay, and lead to action.

Onlyv if there were a negative action defeating a dec-
laration ot war, a resolution supporting the President’s
actions, or an extension of the 60 davs. could it be
claimed rhat Congress failed to act. And in those circum-
stances one would have to sav that a defeat of any or all
of these was action, not "no™ action.

It is a quesuonable reading of the statute to assert
that it provides for removal of armed forces it “no™ action
is taken. for "no” action seems improbable or impossible
under the clear reading of the resolution. It requires the
Congress to take the following steps:

' —The Foreign Aftairs and Foreign Relations Com-
mittees must report to the House and Senate a bill
or resolution not later than 24 days before the end
of the 60 days period.

—The bill or resolution immediately becomes the
pending business.

—It must be voted on within three calendar davs
unless otherwise determined by a vea or nav vote.
There is no way to do so without a recorded vote.

—The resolution of one House must become the
pending business of the other House at least 14
days before the 60 davs expire.

— It must be voted on within three davs atter 1t has

! been reported.
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—If there is a disagreement between the two Houses,
they are required 1o go to conference and the bill
or resolution must be acted on by both Houses
before the 60 davs period expires.

Every possible step is provided in the resolution to

ensure action.

Q. What if in spite ot all these requirements. pri-
orities, and sateguards Congress does nothingz Would
the President have to withdraw the troops?

A. In these circumstances. the moral authority of
Congress would be severely dissipated. As Louis Fisher
has written i Constitutional Conflicts Between Congress and
the President

Congress may stand against the President or stand behind
him, but it should not stand aside as it did vear after vear
during the Viet Nam War, looking the other wav and
occasionally complaining about executive usurpation.

The President’'s authority to refuse to withdraw
armed forces trom hostilides or imminent danger ot hos-
tilities, on grounds thar Congress had tailed to carrv out
its responsibilities and fegal requirements under s own
resolution. would be enhanced.

If Congress fails to grant the President authoriy to
stay, by a declaration of war or joint resolution in support
of his actions or by an extension of time. or if 1t fails to
pass a concurrent resolution ordering removal, or it it has
not voted down one or several of its optons, hence giving
a clear indication of its views, 1t has essertally acquiesced
in the President’s actions. The congressional lack of
action would be viewed as pusillanimous and would
undermine its authoritv. But should a President continue
if a majority of the Congress fails 1o support him?

Most of those who continue to criticize the War
Powers Resolution on grounds that troops would have to
be removed if there were no action by the Congress have
cerected a number of straw men. The requirements for
congressional action, which the resolution details, are
designed to cover virtually every circumstance or con-
tungency although it may lack mmaculae pertection.
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Many of the opponents of the resolution often
appear either not to have read it or do not understand it
or do not vant to understand it. One cannot read the
debates over its passage and fail to understand that
almost every criticism heard now was raisca at the thne i
was passed and was met by clear language in the text.

The War Powers Resolution is neither wrong ror
ridiculous becausc its opponents have attributed e it
defects it does not contain. There is at the same tme a
strong ex cathedra movement to declare 1t unconstitu-
tonal. Such assertions have been heard from former Sec-
retaries of State and Detense. from Atisinevs General.
and trom law school professors, among others. But it is
tor the Supreme Court, and not for a formidable bodyv of
critics, to determine that question.

However. odds are very much agaiist the Supreme
Court accepting a case on the War Powers Resolution.
When one reviews the Court’'s determinitiou to avoid
judgment throughout the Vietnam war on the constitu-
tionality of various acts of the Government in conscript-
ing citizens to fight in it and other measures, it is unlikely
the Court will intervene wa a controversy between the
other two branches of Government over the War Powers
Resolution. Essentiafly it has said if Congress is unwilling
to exercise its formidable powers. especally those of the
purse, against the President’s action, it should not expect
the Court to niervene.

Even it the Court did imterveae. there 1s no certainty
it weuld pronounce the resolution nnconsututional. This
1s true notwithstanding that its opponents have assured
us ot the certamty ol the Court's actuon based on their
reading of the Chodha case involving thve legistative veto.

As the constitutional scholar and the country’s most
knowledgeable expert on the legislative veto, Louis Fisher
of the Congressional Rescarch Service ot the Library of
Congress has written m a statement to the author

With respeat 1o the legistative veto in the War Powers Res-
olution, T think a good case can be made that it survives
Chadha .. the fegislative veto was the wan Congress
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controlled powers delegated to the executive agencies.
Nothing was delegated in the War Powers Resolution. It
was a pact between two branches. Tenuous, perhaps. but
a pact nonetheless. It was not a case where Congress said
to the President (as with the legislative veto), here is some
of our power, subject to the conditions we attach. Thus 1
think the legislative veto in the War Powers Resolution
can be distinguished from other legislative vetoes.

Until the Court does pronounce on its constitu-
tionality the President—every President—and his officers,
“Shall take care that the laws are faithfully executed” and
are obligated to carry out the War Powers Resolution in
good faith, which is not to say that there are not areas in
the resolution about which people of good faith disagree.

Summary

The President and Congress share the war-making
powers, foreign policy and treaty-making powers, and the
power to nominate and confirm certain officials, among
many others.

The struggle over how much authority each should
have began in the Constitutional Convention and con-
tinues today. In the nineteenth century, Congress was the
dominant branch as the language of the Constitution and
the intent of the Founding Fathers clearly set forth. In
the twentieth century, especially since 1933, power has
shifted to the President. This has happened by the dele-
gation of power from Congress, especially over the
budget, through experience and practice, because of war-
time emergencies, and for other reasons.

In 1973 and 1974 particularly, Congress, through
the War Powers Resolution and the 1974 Budget Act,
attempted to regain some of its lost powers. In the case of
the Budget Act, the law of unanticipated consequences
was at work and an act designed by Congress to discipline
itself and to regain power from the President has, iron-
ically, enhanced the power of the President and allowed
him to discipline the Congress.

In the case of War Powers Resolution, every Presi-
dent since its passage has either disregarded it or
flaunted his opposition to it.
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When the President sends the military into hostilites,
he should make every effort to do so with the support of
the Congress and the people. He needs their backing,
especially if he expects to sustain his action over any long
period of time. He needs to have Congress and the peo-
ple with him on the takeoft so they are accountable with
him for the forced landing.

Further, it is within the first 60 days of an action that
the President is most likely to receive support for his
action. Some, such as Senator Thomas Eagleton, who
originally supported the resolution, ended up voting
against it on grounds that Congress sanctioned Presiden-
tial war-making powers he did not have. Eagleton felt
that it gave the President unlimited power to make war
for 60 to 90 days. Perhaps he had in mind the words of
Madison himselt who, writing as Helvidius in The Gazette
of the United States, answered Hamilton, as Pacificus. as
follows:

In o part of the Constitution is more wisdom to be tound
than in the clause which confides the question of war and
peace to the legislature and not 1o the executive depart-
ment ...

Those who are to conduct a war (the executive as the
commander in chief) cannot in the nature of things, be
proper or safe judges, whether a war ought 10 be com-
menced, contnued, or concluded. They are barred from
the latter functions by a great principle in free govern-
ment, analogous to that which separates the sword tfrom
the purse, or the power of executing from the power ot
enacting laws.

The debate over the War Powers Resolution, which
has taken place since 1973, has largely involved legalism.
predictions of unconstitutionality, and arguments favor-
ing the move towards a parliamentary system, a plebisci-
tary Presidency, or a unitary state.

[t would be a mistake to shift the war-making power
from a shared power between Congress and the
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President to a unitary power of the President alone. It
would not only be a mistake but could harm the national
security of the countryv. Both the President and the coun-
try would benefit if the requirements tor consultaton,
reporting, and concurrent action by the Congress were
carried out.




THE OWER OF
THE PURSEL

By ROBERT F. TURNER
University of Virginia

The President ... will ke able to manage the business of
intelligence in such manner as prudence may suggesi.

—John Jav

I'l HAS OFTEN BEEN SAID THAT THE UNITED STATES IS ™A
nation of laws, not of men.” There is thus a sad irony in
the fact that we entered the bicentennial celebration of
our Constitution in the midst of controversy over allega-
tions that certain executive branch national securitv initia-
tives have been unlawful. Lengthy joint congressional
hearings have captured the attention of television
viewers, and millions of dollars have been spent funding
investigative efforts involving scores of attornevs and
hundreds of support personnel. Whatever the ultimate
conclusions, one thing seems clear—the legislative-execu-
tive relationship in national security affairs has changed
dramatically in recent years.

That the relationship has changed, and that this
change has set the stage for an alarming confrontation
between the political branches of our Government, are
points that we might all agree upon. But it is important to
understand what the ¢ntical changes have been—and
to reassess the conventional wisdom on where the “law-
breaking™ has actually occurred.

This paper has been published also in The Atlantie Community
Quarterly. Copyright 1987, printed by permission ot the author,
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What changes have brought about the current con-
troversyz Is it the tact that the President approved the
rewarding of toreign hostage-takers* Hardly, since that
p\t‘(cdem dates back to the Presidency of George
Washington. Consider this excerpt from the writings of
Washington’s Secretary of State:

April the 9th, 1792, The President had wished to
redeem our captives at Algiers, and to make peace with
them on paving an annual tribute. The Senate were will-
ing to approve this, but unwilling to have the lower House
Appllt‘(l to previously to furnish the monev: thev wished
thre President to take the money from the Treasury, or
open a loan for it. Thev thought.... that it the particular
sum was voted by the chlcscn[.m\ es. it would not be a
secret. The President had no connidence in the secrecy of
the Senate. and did not choose 1o take monev trom the
Treasury or o borrow.!

Is the cause of the recent controversy the fact that
the executive branch provided tunding and other assist-
ance for a major paramilitary covert operation against a
foreign country while concealing details trom Congress?
That precedent, too, dates back to the days of our Found-
ing Fathers. In 1804, when Thomas Jetterson was Presi-
dent and James Madison his Secretary of State, the
Cabinet approved—without Congress being mformed—
the raising, funding, and training of an army of more
than 2,000 Greek and Arab mercenaries in an effort to
pressure the Pasha of Tripoli to cease his aggression
against American merchant ships and release Americans
being held hostage. or to overthrow his government and
replace it with one more tavorably disposed to the United
States.? A critical element of this operation involved the
sending of the US Naval ofticer to Alexandria, Egypt, on
a secret mission to persuade the exiled brother of the
Pasha to lead the expedition. The mercenary army
landed in Tripoli and succeeded in capturing the town ot
Derne, which quickly led to peace talks and a treatv the
following June. In return for withdrawing its forces and
support for the mercenary army, the United States
received trade privileges and all American prisoners were
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released. Although the covert paramilitary operation
exceeded its approved budget by more than 50 percent. it
achieved its objective. When the operation was ultimately
made public, the key American agent involved returned
as a hero and was awarded a gold medal by Congress. No
one in Congress complained about the operation having
been concealed from the legislative branch or (hdllengcd
the President’s authority to act without informing
Congress.®

It 1s mv contenuon that the factual details of the
Iran-contra controversy are not the primary causce of the
current controversy. Far more important is the legal
environment in which the activities occurred. To a degree
unprecedented in our history, Congress has sought in the
post-Vietnam era to micromanage the business of foreign
and national security policy by statutory enactment. To
illustrate the magnitude of this Icglsl(m\e effort. between
1964 and 1984—a period comprising one tenth of the lite
ot our Constitution—the congressional publication Legis-
lation on Foreign Relations increased from one 659-page
volume 1o three volumes of more than 1,000 pages ecach.
In the past decade, the looseleat Guide to Law of the Central
Intelligence Agency has similarly expanded from one to five
volumes.

Which Branch s “Breaking the Law?”

Let me return again to the question of which branch
is “breaking the law?" This question mav seem confusing
to some: how can Congress “break the law?" After all,
everyone knows that Congress makes the “law.” Under
our Constitution, however, statutes enacted by Congress
are only one source of the law—along with the Constitu-
tion and treaties—and the only statutes which constitute
the “supreme law of the land™ are those “made in pur-
suance” of the Constitution.? The powers of Congress are
for the most part set forth in article I of the Constitution,
section I, of which begins: “All legislative powers herein
granted shall be vested in a Congress of the United
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States....” Thus, for Congress to act lawftully it must find
authority either specifically expressed in the Constitution
or reasonably mmplied from that instrument.

The President’s Special Role in National Security Affairs

Historically the President has been recognized to
have a preeminent position in the field of foreign and
military affairs. The authors of the Constitution were
greatly influenced by the separation of powers writings of
Locke, Montesquieu, and Blackstone—each of whom
vested responsibility for external affairs in the Executive.”
In vesting “the executive power™ in the President they
conveyed this authority, subject only to certain caretully
designed checks placed in the hands of the Senate and
Congress. The proper relationship was summarized by
Thomas Jetferson in 1790 in these words:

The transaction of business with foreign nations is
executive altogether; it belongs, then. to the head of that
department, except as to such portions of it as are spe-
cially submitted to the Senate. Exceptions are to be con-
strued strictly....

The Senate is not supposed by the constitution to
he acquainted with the concerns of the Executive
department. It was not intended that these should be
communicated to them....7

Three years later, in his first Pacificus letter
Jetferson’s chief rival, Alexander Hamilton, took a
similar position:

The general doctrine of our Constitution ... is that
the executive power of the nation is vested in the Presi-
dent; subject only to the exceptions and qualifications
which are expressed in the instrument....

It deserves to be remarked, that as the participation
of the Senate in the making of treaties, and the power of
the Legislature to declare war, are exceptions out of the
general “executive power” vested in the President, they
are to be construed strictly, and ought to be extended no
turther than is essential to their execution.

While, therefore, the Legislature can alone declare
war, can alone actually transter the nation from a state of
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peace 1o aostate of hosulity, it belongs 1o the “executve
power” to do whatever else the law of nations ... enjoin in
the inteicourse of the Untted States with toreign Powers>
The preeminent role of the President in the field of
toreign and national security aftairs was apparent in the
actions and declarations of the carlv Congresses. For
example. although the Secretary of the Treasury was
l‘(‘(]llil'(’(l to make l'rc'qucnl reports to Congress, the stat-
ute passed by the First Congress to establish the Depart-
ment ot Foreign Aftairs (later State Department)
provided in contrast that “the Secretary .. shall conduct
the business ot the said department in such manner as
the President of the United States shall from time to ume
order or instruct.™ This distinction between the national
security (l(‘p utments and other agencies ot Government
was noted by Professor Westel Willoughby in his classic
treatise l’nnu/)/m of the Constitutional Lazw of the United
States:
The acts of Congress establishing the Department ot
Foreign Aftairs (State) and of War. did indeed recognize
i the President a general power of control. but the first
ot these departments, i is o be observed. is concerned
chiethy with polinical matters, and the second has to deal
with the armed torces which by the Constutution are
expressiv placed under the control of the President as
Commander-in-Chief. The act establishing the Treasury
Department simply provided that the Secretary should
perform those duties which he should be directed to per-
form. and the language of the act, as well as the debates in
Congress at the time of its enactment. show that it was
mtended that this directon should come trom Congress.
Furthermore, the Secretary s to make his annual reports
not to the President, but 1o Congress. i

To sclect just one turther example, when the Senate
established ats tirst standing Committee on Foreign
Relations in 1816, one of its first reports stated

The President is the constitutional representative ot the
United States with regard to foreign natons. He manages
our concerns with foreign nations and must necessarily be
most competent to determine when, how, and upon what
subjects negotiations may be urged with the greatest
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prospect of success. For his conduct he is responsible 1o
the Constitution. 'Fhe committee considers this respon-
sibility the surest pledge tor the faithtul discharge ot his
dutv. Thev think the interference of the Senate in the
direction ot foreign negouatons calculated to dinnish
that responsibility and thereby to impair the best security
tor the national safetv. The nature of transactions with
foreign nations. morcover. requires caution and unity of
design. and their success frequently depends on secrecy
and dispatch.!

The independence of Presidential national security
powers from indirect legislative control through powers
granted to the Congress has been recognized by the
courts on several occasions. For example. the relationship
between the power of Congress to raise and support
armies on the one hand. and the President’s role as Com-
mander in Chiet on the other, was discussed by Chiet
Justice Chase in Ex parte Midligan in 1866 in these terms:

Congress has the power not only to raise support and
govern armies. but to dectare war. It has, thevetore. the
power to provide by law tor carrving on war. This power
necessiriy extends oooadl Iegislation esscaiial to the pros-
ecution of war with vigor and success. except such as
iterteres with the command of the forces and the con-
duct of campaigns. That power and duty belong 1o the
President as Commander-in-Chief.... [N]either can the
President, in war more than in pc;l((. mtrude upon the
proper authorutv of Congress, nor Congress upon the
proper authority of the President. Both are servants of
the People, whose will is expressed in the fundamental
faw. 1

Similarly, in the 1897 case of Swaim v. United States,
the US Court of Claims stated

Congress may increase the Army, or reduce the Army. ov
abolish it altogether, but so long as we have a military
force Congress cannot take away from the President the
Supreme Command.... Congress cannot in the disguise ot
“Rules for the Government™ of the Armv impair the
authority of the President as Commander in Chief."?
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he legislative elforts 1o seize greater control oven
national security attairs have not gone unchallenged b
cither the Exccutive or the academic connmuaminy. | he
FO73 War Powers Resolutions for example, was vetoed
by President Nixon on constitutional grounds before
herng passed by mwo-thirds of both houses: A portion of n
has alrcady been struck down by implication by the
Supreme Court in s lindmark TOS3 decsion of NS
Chadha " Indecd, 1t s worth notmyg that-—1m an act ot
alarming cinvit disobedience to the rale ot law -Congress
has thus L not onldv Lailed to repeal the unconsimunonal
provisions of this o1 more than 106 other laws vitiated by
this Supreme Cowrt decision but has i tact enacted more
than 100 legishative vetoes into law subsequent to the
Chadba deciston. Othier portions of the War Powers Reso-
fution are also. almost certammly, unconstitutional,
although that discussion s bevond the scope ot this
paper.'e
Howeser. there s a growing behiel that Congress
may permisstbhv exerdise control over Presidential
authority that can not be controlled divectlv through the
indirect means of condiional appropriatons. One ver-
sion ol the argument appeared i a letter to the New York
Times from Protessor Altred P Rubin of the Fletcher
School of Law and Diplomacy at Tatts University:
Lest there be misunderstnding, s published pees
ton since 1973 has been that the War Powers Resoluton
1s inconsistent with the fundamental distribution ot
authority contained in owr Constitution. But the problems
I see could be casily solved it Congress shitted the basis
for its oversight trom the nrelevant “war declaring”
power to the obvious Appropriations powcet. it Congress
really wished to control Presidential adventures &

The reality is that many of the efforts by Congress to
control national security policy have relied upon article L.
section Y, clause 6, of the Constitution. which provides in
relevant part: “No money shall be drawn from the treas-
ury, but in consequence of appropriations made by
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Low 7 This s an important constitutional provision, and
substantial check agamst the Executve. But. hke all other
provisions of the Constitution, this clause must be under-
stood i context and must not be so interpreted as to viu-
ate other provisions ot the document.

Fhe “power of the purse™ is a legitimate check vested
i the Congress against many acuons tavored by the
Exccutve. Certamly e the domestic sphere. by refusing
to appropriate tunds or by placing detatled conditions on
how appropriated tunds mav be spent, Congress may
leave the President littde or no discretion i administering
nattonal programs. But. as alrcady noted, in the national
securtty sphere the Constitution vests a considervable
amount of discretion i the oftice of the President. 'This
discretion—being entrusted by the people through the
Consutution to the Chiet Executive—is bevond the con-
trol of Congress. To argue that Congress mav destros
this discretion, or vest s exerase m iself or many other
place. through s exclusive “power ot the purse™ is o
undermine the fundamental doctrine of separation ot
powers and to authorize the Congress 1o seize all govern-
mental authoriy o 1ts own hands. Such a consututional
mierpretation would secure tor us the “tvranny of the
legislatures™ which Mr. Jetferson so passionately warned
against e L7890

Let me stress that it is not my position that the power
ol the purse provides no additonal controls tor Congress
over matters related o national security, Congress was
given this power largely for the purpose of dediding
upon the allocation of nattonal resources. and many deci-
stons having national securtty implications—such as gen-
cral toreign assistance programs—are so closely tied 1o
the question of resource allocation that Congress may
properly exercise considerable control should 1t so wish. ™
But there are other areas of presidental national security
tesponstbilitv—such as those concerning the recognition
of forcign governments, the negotation of international
agreements, the command of military forces, and
the gathering ot telhigence mtormation—which the
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Founding Fathers clearly intended 1o vest exclusively
the President: for Congress to scek 1o seize control ol
these powers through conditional appropriations s a
dangerous challenge 1o our constitutional svstem of gov-
crument. By wav ot tllustration. T would argue that i is
unlawtul (e unconstitutional)y ted Congress:

—to wttach conditions 1o an appropriations measuie
directing that the American Embassy i Iaael be
moved from Fel Aviv o Jerusalenn:

—to place conditions denving the use of funds for the
salavies of Executive branch otticals who engage
specttied negotiations with a forcign govermment
or who refuse to seck certain terms in negotiations:

—to mclude a provision in the Defense Appropria-
tons Bil denving funds of the deplovment of mih-
tary torces to one or more specitied countries tor
requiring that troops be based ar a particulan
location);

—to require as a condinon ot appropriations that cei-
tain tvpes of intelligence-gathermyg information be
disclosed to Congress or a commitiee thereot.

A tull discussion of each of these pomts is bevond the
scope ot this paper. but the general argument is a simple
one. Each ot these areas was intended by the Founding
Fathers to be vested exclusively in the President. and
Congress 1s given no constitutional power to regulate
them.?" For Congress to attempt to control them indi-
rectly through its control over the nation’s purse strings
constitutes an illegal abuse of power.

Indirect Controls and the Supreme Court

The Supreme Court has noted on manv occastons
“the great principle” that “what cannot be done directly
because of constitutional restrictions cannot be accom-
plished indirectly by legislaton which accomplishes the
same result.™! A classic example of the application of this
doctrine was presented in the 1872 case of United States +.
Klein.?? At issue was whether Congress could use s
acknowledged exclusive control over the jurisdiction of
inferior Federal courts—in this case the Court of
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Claims— 10 denv eftect to a Presidential pardon (a power
vested in the President by the same sentence that makes
him “Commander in Chiet™). Angryv at President
Johnson's granting of a tull and unconditional pardon—
restoring certan property rights—to former Southern
svmpathizers, the Congress responded by attaching a
rider to an appropriations act denving the Court of
Claims jurisdiction over suits brought by recipients of
pardons who wished to recover their property. The
provision turther enjoined the Supreme Court trom
considering appeals of such cases.

Unable to entorce his Presidential pardon. Kleimn
brought suit betore the Supreme Court. The Court
acknowledged that Congress had “complete control over
the organizaton and existence™ of the Court ot Clanns,
and that it “mav conter or withhold the right of appeal
from its decisions.” However, the Court reasoned

[TThe language ot the priviso shows planly that 1t does
not intend to withhold appellate jurisdicton except as a
means o an end. Is greatand controlling purpose is to
deny to pardons granted by the President the effect which
this court has adjudged them to have.. Tt provides that.
whenever it shall appear that any judgmem of the court
of claims shall have been tounded on such pardons. with-
out other proof of lovalty, the Supreme Court shall have
no further jurisdiction ot the case and shall dismiss the
same for want of jurisdiction. =

The Court concluded that this was "not an exercise
of the acknowledged power of Congress to make excep-
tions and prescribe regulations to the appellate power™
but instead that Congress had “inadvertently passed the
limit which separates the legislative from the judical
power.” Continuing, the Court concluded

The rule prescribed is also Lable to just exception as
impairing the etfea of i pardon, and thus infringing the
constitutional power of the Execunve.

It is the intention of the Constitution that each ot the
great coordinate departments ot the government—the
legislative, the executive. and the judicial—shall be. i its
sphere, independent of the others. To the Executive
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alore 1s intrusted the power of pardon: and it s granted
without Inmit.... Now it is clear that the legislature cannot
change the effect of such a pardon any more than the
Executive can change a faw. Yer this is attempred by the
provision under consideration !

Congress has frequently sought to use 1ts broad
taxing powers to achieve indirectly results which it is
denied by more direct means, and when that has
occurred the Supreme Court has not hesitated 10 strike
down the offending statutes. Two briet excerpts provide
a flavor for the underlving principle:

—In Pollock ©. Farmer's Loan & Trust Co.. the Court

said ’
If it be true that by varving the form the substance mav he
changed. 11 is not casv 1o see tha An\[hmg would remain
of the limitations ot the Constitution. ... [Clonstitutional
provisions cannot be thus evaded. Tuis the substance and
not the form which controls as has indeed been estab-
hshtd by repeated decisions of this court. Thus in Broun

\l(n\(mu[ St was held that the tax on the occupation
()f an unpmlu was the same as a tax on imports and
theretore void. ... So i Dobbins v. Evie County Comrs.. ... 1t

was decided that the income from an official position
could not be taxed if the oftfice itselt was exempt.

In Almy v, California, ... it was held that a duty on a
bill of lading was the same thing as a duty on the article
which it represented.... “The substance. and not the
s'hu(l()w determines the validity of the exercse of the
power.” Postal Telegraph Co. v, Adams. >

—More recently, in the 1963 case of United States v
Butler, the Court relied upon one of the most
famous of all of its prior cases in reasoning:

Should Congress, in the execution of its powers. adopt
measures which are prohibited by the Constitution: or
should Congress. under the pretext of executing its
powers, pass laws for the accomplishiment of objects not
mtrusted to the government: it would become the painful
duty of this tribunal ... 10 sav that such an act was not the
law of the land.™ McCulloch o, Marvland. ... The power of
taxation, whicl is expressly granted, mav, of course, be
adopted as & means to carry into operation another power
also expressly granted. But resort to the taxing power to
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to obtain funds to tight the war, but in signing the law he
expressed the view that the provision was unconstitu-
tonal. It was challenged in the courts. and Congress
responded by sending its counsel to argue “that this
involved simply an exercise of congressional powers over
appropriations. which are plenary and not subject 1o judi-
cial control.”™ The Court emphatically rejected this
argument, reasoning
We ... cannot conclude, as [Counsel tor Congress| urges.
that [the section] i1s a mere appropriation measurce. and
that. since Congress under the Constitution has complete
control over appropriations, a challenge 1o the measure’s
constitutionahity does not present a justifiable question in
the courts, but is merely a political issue over which Con-
gress had final sav.... We hold that [the section] falls pre-
cisely within the category of congressional actions which
the Constitution barred by providing that “No Bill of
Attainder or ex post tacto Law shall be passed.”*

By vesting in Congress only those “legislative powers
herein granted,” and vesting in the President “the execu-
tive power,” it would scem equally clear that Congress
could not use its power of the purse to indirectly exercise
or circumscribe Executive national security powers.

In addition to these decisions of the Supreme Court.
over the vears various Attornevs General have issued
opinions asserting the unconstitutionality of various statu-
tory initiatives aimed at using the “power of the purse” 1o
infringe upon the independent powers of the President.*!

A Tradition of Legislative Deference

The question of using conditional appropriations to
instruct or control the actions of the President or his
executive branch subordinates in the national security
field is not a new one. What is ditterent about the post-
Vietnam era is that Congress has departed from the
traditional legislative viewpoint that such constraints are
improper. A thorough discussion of this practice is
beyond the scope of this short paper.® but a few
examples should suftice to illustrate the traditional
viewpoint.
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Although the Constitution requires that “a regular
Statement and Account of the Receipts and E \pcn(huues
ot all public Money shall be published from time to
time, ™ when the First Congress on Julv 1. 1790, appro-
priated funds for foreign atfairs the statute provided
part:

[TThe President shall account specifically tor all such
expenditures of the said monev as in fus judgment may be
made public, and also for the amount of such expenditures
as he may think it advisable not to specify, and cause a regular
statement and account thereot to be laid before Congress
annualtly.. .37

Thomas Jefterson is viewed by manv as having been
the champion of strong legislative authority and in princi-
ple an opponent of overly broad appropriations acts, vet
]efferson recognized that the field of toreign aftfairs was
unique. In a February 19, 1804, letter to Secretary of the
Treasury Albert Gallatin, President Jetterson wrote

The Constitution has made the Executive the organ for
managing our intercourse with foreign natons.... The
Executive being thus charged with the toreign inter-
course, no law has undertaken 1o prescribe its specific
duties.... Under ... two standing provisions there is
annually a sum appropriated for the expenses of inter-
course with foreign nations. The purposes of the appropri-
ation being expressed by the law. in terms as general as
the duties are by the Constitution, the application of the
money is left as much to the discretion of the Executive
as the performance of the duties.... From the origin of
the present government to this dayv. the construction of
the laws, and the practice under them. has been to con-
sider the whole fund ... as under the discretion of the
President as to the persons he should commission to serve
the United States in foreign parts, and all the expenses
incident to the business in which thev may be
employed.... [1]t has been the uniform opinion and prac-
tice that the whole tforeign tund was placed by the Legisla-
ture on the footing of a contingent fund. in which thev
undertake no specifications, but leave the whole to the
discretion of the President.*®

One of the great early debates on the question of
conditional appropriations for foreign aftairs occurred in
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April, 1826, when Representative Louis McLane, of Dela-
ware, proposed attaching an amendment to a bill appro-
priating funds for a diplomatic mission to Panama,
expressing the “opinion” of the House that the US
delegates “ought not be authorized to discuss ... any
proposition of alliance ... between this country and any
of the South American Governments....”* Representa-
tive Daniel Webster—one of the foremost constitutional
scholars of his era—spoke against this proposal on
constitutional grounds:

There is no doubt that we have the power, it we see fit to
exercise it, to break up the mission, by withholding the
salaries: we have power also to break up the Court, by
withholding the salaries of the Judges, or to break up the
office of the President, by withholding the salary provided
tor it by law. All these things. it is true, we have the power
to do. since we hold the kevs of the Treasurv. But, then
can we rightfullv exercise this power? ... For myself, I feel
bound not to step out of my own sphere, and neither to
exercise nor control anv authority, ot which the Consutu-
tion has intended to lodge the free and unconstrained
exercise in other hands.. ..

This measure comes from the Executive, and it is an
appropriate exercise of Executive power. How is it, then,
that we are to consider it as entirelv an open question for
us, as if it were a legislative measure originating with our-
selves? ... The process of the gentleman’s argument
appears to me as singular as 1ts conclusion. He founds
himself on the legal maxim. that he who has the power to
give, may annex whatever condition or qualifications to
the gift he chooses. This maxim, sir. would be applicable
to the present case, if we were the sovereign of the coun-
try; if all power were in our hands; if the public monev
were entirely our own: if our appropriation of it were
mere grace and favor: and if there were no restraints
upon us, but our own sovereign will and pleasure. But the
argument totally forgets that we are ourselves but public
agents. ...

The President is not our agent, but, like ourselves,
the agent of the People. They have trusted to his hands
the proper duties of his office: and we are not 1o take
those duties out of his hands, from any opinion of our
own that we should execute them better ourselves.
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From ume to ume over the next 150 vears etfforts
were made in Congress to use conditional appropriations
to control the President’s national security powers, and
such efforts were typically deteated by veice vote follow-
ing statements by more senior lCL{lSldI()IS recognizing the
constitutional defects of the approach.' Consider. for
example, this 1928 exchange between newly elected
Senator John Blaine of Wisconsin and Senate Foreign
Relations Committee Chairman Willlam Borah:

MR. BORAH. Mr. President. the Constitution of the
United States has delegated certain powers to the Presi-
dent: it has delegated certain powers to Congress and cer-
tain powers to the judiciary. Congress can not exercise
qudicial powers or take them awayv from the courts. Con-
gress can not exercise executive power specifically granted
ot take it away from the President. The President’s
powers are defined by the Constitution. Whatever power
belongs to the President by virtue of constitutional provi-
stons, Congress can not take away from him. In other
words. Congress can not take awav trom the President the
power to command the Army and the Navy of the United
States. ... Those are powers delegated to the President by
the Constitution of the United States, and the Congress is
bound by the terms of the Constitution.

MR. BLAINE. Another question. All that the Senator
has said in a general way is sound constitutional law. but
betore there can be any action on the part of any Govern-
ment unit requiring the expenditure of funds that are in
the Public Treasury, or that may be placed in the Public
Treasury, Congress must first act and make an appropria-
tion for every essential purpose. That money so appropri-
ated can be used for no other purpose than that
designated by Congress. and there is no power that can
coerce Congress into making an appropriation. There-
fore, Congress's power over matters respecting the mak-
ing of war unlawtully, beyond the power of the President,
outside of the Constitution or within the Constitution, or
conducting hostilities in the nature of the war during
peace time, can be limited and regulated under the power
of Congress to appropriate money

MR. BORAH. Of course, I do not disagree with the
proposition that if Congress d()cs not create an armv, or
does not provide for an army, or create a navy, the Presi-
dent can not exercise his control or command over an
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army or navy which does not exist. But once an army is

created, once a navy is in existence, the right to command
belongs to the President, and the Congress can not take
the power awav from him. 2

Modern Scholarly Opinion

Until quite recently there appeared to be a wide-
spread consensus among constitutional scholars that Con-
gress could not use conditional appropriations to regulate
the President’s conduct of foreign and national security
affairs. In the interest of brevity, I shall mention but two
examples.

Professor Quincy Wright was one of the preeminent
American scholars in the field tor nearly four decades. In
addition to serving as President of the American Political
Science Association and the International Political Science
Association, Professor Wright served as President of the
American Society of International Law. In his 1922 land-
mark study, The Control of American Foreign Relations. he
explained

In foreign relations. however, the President exercises dis-
cretion, both as to the means and to the ends of policy. He
exercises a discretion, very little limited by directory Laws.
in the method of carrving out foreign policy. He has
moved the navy and the marines at will all over the
world.... Though Congress has legislated on broad lines
for the conduct of these services it has descended to much
less detail than in the case of services operative in the
territory of the United States. In toreign aftuirs the Presi-
dent, also, has a constitutional discretion as the represent-
ative organ and as commander-in-chiet which cannot be
taken awayv by Congress and because of the extrater-
ritorial character of most of his action. his subordinates
are not generally subject to judicial control.

But more than this he has initiated toreign policies,
even those leading to treaties and those leading 1o war,
and has generally actively pushed these policies when the
cooperation of other organs of government is necessary
for their carrving out. Though Congress may by reso-
lution suggest policies, its resolutions are not manda-
tory and the President has on occasion ignored them.
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Ulumately, however, his power is limited by the possibiliey
of a veto upon matured policies. by the Senate in the case
of treaties. by Congress in the case of war 1
A more recent study by Columbia Law Professor
Louis Henkin, Foreion Affairs and the Constitution. provides
this analvsis:
“Unconstititional conditions™

Congress has attempted to influence the conduct
of the President. and of other governments, by
imposing “conditions.” especially on spending and
appropriatons. ...

The constitutional lawver would distinguish between
ditferent appropriavons and between different condi-
tions. It Congress cannot properly withhold approvria-
tons tor the President’s activities, 1 ought not be able to
impose conditions on such appropriations. Even when
Congress is free not to appropriate. it ought not be able to
regulate Presidential action by conditions on the appro-
priation of funds to carry it out, if 1t could not regulate
the action directly. So. should Congress provide that
appropriated funds shall not be used to pav the salaries of
State Department otticials who promote a particular pol-
ey or treary, the President would no doubt feel tree 10
disregard the Lhmitation. as he has “riders™ purporung 1o
mstruct delegations to internavonal conferences. !

Conclusion

The architects of the Constitution understood that
legislative bodies lack the unity of design, speed. and
secrecy essential for the cttecuve conduct of foreign
aftairs. and thev intentionally gave the President the
bulk of the responsibility tor these activities. As Professor
Quincy Wright observed. “[W]hen the constitutional con-
vention gave ‘executive power’ to the President. the tor-
eign relations power was the essential element in the
grant....”" T'o protect against Executive abuse, checks in
the form of a Senate veto over proposed treaties and a
legislative veto over declarations of war were incorpo-
rated in the design. As exceptions to the general grant of
Executive power to the President, these legislative nowers
were 1o be construed narrowly. 7 If the feuding between
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Congress and the President over the conduct of national
security policy has served no other usetul purpose, it has
at least affirmed the great wisdom ot the Founding
Fathers in their realization that legislative bodies lack the
necessary attributes tor successful foreign itercourse.

There is a growing realizatuon in this country that
Congress 1s breaking the law by some of its enactments
attempting to control the President’s conduct in the realm
of foreign and military aftuirs. The post-Vietnam explo-
ston of legislative restrictions in this critical tield is
unprecedented and is contrary both to the intentions of
the Founding Fathers and to nearly two centuries of con-
stitutional practice. Even when the Supreme Court has
struck down as unconstitutional fundamental provisions
of many of these laws—as it did by implication in the
1983 case of INS v. Chadha™—Congress continues to
leave the statutes on the books in flagrant disrespect of
the oath taken by cach of its members 1o support the
Constitution.®

With the recognition that Congress mayv not directly
exercise national security powers vested by the Constitu-
tion in the President. a search has begun for indirect
means of accomplishing this same end. The tavored
contemporary approach is by conditional appropriations.
To the extent that Congress seeks through the use of
conditional appropriations to exercise indirectly powers
vested by the Constitution in the President. or to denv the
President his constitutional discretion vis-a-vis such
powers, its conduct is a threat to our constitutional svstem
of separation of powers.

Congressional tears that the President’s independent
national security powers are subject to abuse are perhaps
understandable, although in my view charges of Execu-
tive abuse in recent decades are generally overstated.”™
But the Constitution includes protections against abuses
of Executive power. The President mayv not, for example,
initiate an offensive “war™ without formal approval of
both Houses of Congress. [f he violates this prohibition,
he is subject to impeachment.”! The Constitution makes
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no provision for anticipatory breach ot its fundamental
provisions by the Congress on the grounds that the Presi-
dent’s constitutional powers might ultimately be abused.
Consider, tfor a moment, the tfrightening con-
sequences of upholding the alleged power of Congress to
use conditional appropriations to seize control over the
President’s Commander in Chief or other Executive con-
stitutional powers. Are there any limits too such a power?
I{ Congress were permitted to tie any conditions it wished
to impose on the Executive to approval of the President’s
salary or the basic appropriations for kev Government
departments, would there remain any separation between
the two political branches? Might not appropriations for
the Department of Defense be conditioned upon the
President’s agreement to polish the shoes of the Speaker
of the House upon demand or to nominate a designated
friend of the Speaker to serve as Secretary of Defenser
Fortunately, this claimed new authority in the
“power of the purse” 1s unlikely to withstand judicial
scrutiny. The courts must recognize that if the Congress
is permitted to seize control over the independent consti-
tutional powers of the executive branch, the independ-
ence of the judicial branch will soon disappear as well.
After all, the judiciary needs appropriated funds to pay
salaries and rent, to hire marshals and publish opinions,
and for numerous other purposes. If it recognizes in
Congress a plenary power to use conditional appropria-
tions to determine where troops shall be stationed or
what terms shall be sought in negotiations, where lies its
defense when Congress decides to destroy the power of

judicial review by conditioning judicial appropriations

upon certain statutes not being held unconstitutional? Put
simply—under a constitutional regime of three separate.
coequal, and independent branches—the courts must
realize that they can not permit an assault on the inde-
pendent powers of the Executive without leaving their
own constitutional authority in jeopardy. Thus. the dan-
gerous and historically discredited theory that Congress
may control the President’s independent national security
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powers by the use of conditional appropriations is highh
unlikely to pass muster in the courts.
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One of the great advantages of the three separate branches of
governoment 1y that it o difficult to corvupt all three at the same
time.

—Sam Ervin

WE SEE OURSELVES AS A NATION OF DIVERSITY AND PRAG-
matism, but our diversity and pragmatism have alwavs
revolved around a continuing constitutional discussion.
an assertion and reassertion of what Madison called
“plain and general truths.”

At the origins of our country, the tounders telt
constrained to establish a republic responsive to the real-
ities of a relatively constant human nature and of shitting
economic. political, and social conditions. Thev felt that
only an understanding of the dimensions and inter-
relationships of human nature and human conditions
could provide a solid foundation for a free and stable
government.

Political authority in this view, arises not from the
struggle among interests and classes but from opinion. As
Madison argued, opmton is “the source of both the power
and stability of government as well as the security for
individual rights.”™ Man’s impertect reason, seli-love, and
disparate talents combined with varied conditions of hte
produce a diversity of opinion. Such a natural diversity
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can only be chiminated if free institutions were sup-
pressed. Hence, Madison's insistence that “opinions are
not the (proper) objects of legislation.” Yet, despite the
natural diversity, the founders believed that free and
stable institutions required a consensus which would
undergird the Constitution.

The great republican experiment must be, thus,
founded and sustained not by appeals to particular inter-
ests or threats of force, but by a national town meeting, a
community seminar that would provide first principles or
“fixed opinions™ strong enough to transcend and contain
particular interests and classes. In the view of the
founders, this seminar would focus on the interrelation-
ship between the forms of government and the scope of
government.

For a nation that prides itself on its pragmatism and
anti-intellectualism, our politics have been remarkably
philosophical in character. Claims of class, interest, and
party have never provided a firm title to political
authority. Only if such claims are transmuted mto consti-
tutional coinage—are attached to the “great seminar” in
political philosophy initiated by the founders—can they
acquire legitimacy in the land.

The Supreme Court has always been central to this
process, but at times of great political, economic, and
social transition, the political leadership begins to deal in
this coinage. Abraham Lincoln, Theodore Roosevelt,
Woodrow Wilson, Franklin D). Roosevelt—all took up the
central theme in political philosophy and constitutional
doctrine. The subject matter 1s again the forms and scope
of government, and the object of the discussion is public
opinion—that final arbiter of political authority. The
grammar of the discussion is budgets, military moderniz-
ation, and forcign policy, but the theme concerns the
nature of government in America.

The Founding Formula

Born of the Enlightenment, the new American
Republic was influenced by the natural rights tradituon.
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In Thomas Jetferson’s eloquent words, “governments are
instituted not to confer but to secure rights that belong to
men simply by virtue ot their humanity.” These rights
include the security of one’s life and property and rather
extensive parameters within which individuals and
groups may pursue their private visions of happiness. It
was assumed that religious feeling, moral education. the
Juxtaposition of interests, and the constraining influence
of local sentiment and institutions would shape a civic
consciousness robust enough to allow the widest exercise
of individual liberty while maintaining public institutions
sufficiently stable and competent to secure union, justice,
defense from attack and the general welfare.

The scope of government was neither to detine nor
to impose a model for a morally complete or “saved™ indi-
vidual but, more modestly, to provide a free. orderly
environment within which individuals might realize their
interests and pursue their principles. The founders
designed forms of government to create and maintain
such a free environment—and to contain the natural
excesses that might arise from such a milieu.

The pattern is established: a democratic polity in
which the dangers that an overbearing majority might
pose to the rights of others are mitigated bv the trag-
menting but intermixing of powers across the institutions
of government. It was the embodiment of these ideas in
the Constitution that constitutes the American version of
limited government. The critical question for anyv inquiry
into national security policy is whether or not this consti-
tutional formula was to be applied to the conduct of for-
eign affairs as it was to domestic policy making. The
answer at the founding was clearly “yes.” but the historical
evolution of the Republic has in practice made it an open
question.

The Constitution, Foreign Policy, and
Executive Prevogative

Article I, section 8, of the Constitution explicitly
grants to Congress the power to “provide for the




100 ROBERT S. Woon

common Detense;” “regulate Commerce with toreign
Nations:” “define and punish Piracies and Felonies com-
mitted on the high seas and Offenses against the Law of
Nations;” “declare War, grant letters of marque and
reprisal, and make rules concerning captures on land and
water;” “raise and support Armies;” “provide and main-
tain a Navy:” "make Rules tor Government and Regula-
tion of the land and naval forces;” “provide for calling
forth the Militia to execute the Laws of the Union, sup-
press Insurrection and repel Invasions:” “provide for
organizing, arming, and disciplining the Militia, and for
governing such Part of them as mayv be emploved in the
service of the United States;” and to "make all laws which
shall be necessary for carrving into Execution the fore-
going Powers, and all other Powers vested by this Consti-
tution in the Government of the United States, or in any
Department or Otticer thereof.”

If arucle 1. section 8, grants specific authority, article
I1. section 2, states Presidental authority in terms not of
function but of office: *“"The President shall be com-
mander in chief of the armyv and navy of the United
States, and of the militia of the several states, when called
into the actual service of the United States.” Partisans of
Presidential power assert that authority in external atfairs,
particularly war powers, not specifically delegated
elsewhere, inhere in the Executive Office of the Presi-
dent. On the other hand, advocates of congressional
authority argue that the specific grants of authority in
article 1, especially the power “to declare war,” provide
Congress with an amplitude of power. including the right
to authorize war. Indeed, in 1793 none other than James
Madison defined external power. and most specifically
war-making, as being not executive but legislative in
character: “The power to declare war ... including the
power of judging the causes of war, 1s tully and
exclusively vested in the Legislature, that the executive
has no right in any case. to decide the question whether

o

there is, or is not cause for declaring war.™
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In the record of the debates of the Constitutional
Convention, it becomes clear that the framers did not
treat the exercise of external power as something apart
from the constitutional formula. There was an attempt to
organize a unified foreign policy represented by the
executive branch, but in coordination with Congress. As in
other areas, both the separation of powers and checks
and balances were to govern the conduct of foreign
aftairs.

Much of the debate concerning the relative authority
of the President and Congress centered on the power to
declare war. The original draft empowered Congress “to
make war,” but it was felt that this wording was too
restrictive on the Executive in case of sudden attacks.
Moreover, it was generally accepted that the normal con-
duct of war once initiated was an Executive funcuon.?
Nonetheless, there appeared to be agreement that the
determination of war was normally a legislative tunction.
Hence, Raoul Berger concluded that the Constitution
“conferred virtually all of war making powers upon
Congress, leaving the President only the power ‘to repel
sudden attack’ on the United States.™ It would seem that
Madison’s assessment ot the respective powers of
President and Congress was accurate.

John Locke, another great contributor to the notion
of limited government and one who exerted important
influence on the thinking of the tounders, did not place
foreign policy power under the same limitations as other
exercises of government authority. Locke, unlike the
founders, defined institutional limitations almost
exclusively in terms of restrictions upon Executive
power—but, at the same time, he did not extend these
restrictions to the Executive’s exercise of power in external
affairs. Indeed, he referred to this latter assertion of
executive authority by a special term, “federative”
power.’

In the United Kingdom, this power was designated
as “the King's prerogative” under which Blackstone’s
Commentaries listed “The entire range of powers relating
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to war and peace, to diplomacy and the making of

treaties, and to military command™ Arthur Bestor

describes Blackstone’s position:
At the outset, Blackstone recognizes two different sources
for the authority of the chiet executive in the domain of
foreign relations. Vis-a-vis other nations, the King “is the
delegate or representative of his people.” Theretore, the
handling ot all aspects of the “nation’s intercourse with
foreign nations™ is an executive prerogative. The King is
also “the generalissimo, or the first in military command,
within the Kingdom.” and this fact places in executive
hands the control of a variety of matters relating to miki-
tary security.... One of the varietv of matters relating to
military security is the “prervogatives to make treaties,
leagues. and alliances with toreign states and princes.”
The next is “the sole prerogative of making war and
peace.’

Those partisans of Executive power in foreign affairs
in the continuing debate over Presidential prevogatives
tend to emphasize both the general perspective of Locke
and Blackstone and the near absolute character of the
separation of powers doctrine, at least in the area of
external policy.

Even Alexander Hamilton. who argued in the
Federalist papers, No. 69, that the President’s powers
under the Constitution were far inferior to those of the
King ot England, later asserted that authority over
foreign relations was per se an Executive function and that
Congress was limited only to such authority as was
specifically enumerated in the Constitution.”

Under this line of reasoning, foreign policy is
“Executive” in nature and the presumption of authority
should always be on the side of the President. As Justice
Sutherland argued in United States v. Curtiss-Wright Export
Corporation (1936): “In this vast external realm, with its
important, complicated, delicate and manifold problems,
the President alone has the power to speak or to listen as
a representative of the nation.™ And Senator J. William
Fulbright supported in 1961 a near total Presidential
authority in the use of force: “We have hobbled the
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President by too niggardly a grant of power.... As Com-
mander in Chiet of the armed forces, the President has
tull wsp()nsll)llm which cannot be shared. for military
decisions in a world in which the difference between
satety and cataclysm can be a matter of hours or even
minutes.” "

[t the President possesses extensive prerogatives in
the area of national security, then so too. it is asserted. do
many departments and subordinates acting under his
general direction. An invocation of national security is
thus a political question, most subject to judicial inter-
pretation or congressional resolution under constitutional
norms.

This range of privileged Presidential power is also

Justified on the general grounds of the separation of

powers doctrine—that is, Presidential discretion in the
area ot his Executive functions is complete, subject only
to the grossest of legislative discipline. i.e.. cutting oft
appropriations or impeachment. In effect. carrving out
an Executive function, as long as it is not criminal, is
privileged.

Many have argued that the demands of external
action and the shape ot historical events have—and
should—tavor such Presidential authoritv. Eugene
Rostow criticizes those scholars who seek to delimit for-
eign policy authority on the basis ot the Constitutional
Convention. He argues that they, too readily

dismiss the tact that the men who made the Constitution
had quite another view of its imperatives when thev
becamne Presidents, Senators, Congressmen. and Secre-
taries of State. 'The words and conduct of the Founding
Fathers in office hardly support the simplified and
unworldly models we are asked 1o accept as embodiments
of the (mI\ True Faith.!!

Forewgn Policy and the Evolution of
Presidential and C ongressional Powers

The founders severely qualitied any notion of Presi-
dential prerogative and rejected what would ettectively
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be an executive reserved sector in toreign policy and
national security. There were three basic reasons
underlving this decision:

(1) Such unfettered authority in the area of foreign
policy and national security could be extended into the
domestic sphere;

(2) There was no threat to American security so mas-
sive or so immediate as to require such a surrender of
power to the executive; and

(3) The founders asserted the primacy of domestic
concerns which, in practice, implied the primacy of Con-
gress in all political arrangements.

The aim of our Constitution, therefore, was to
provide to the individual, whether alone or joined with
others, the widest possible sphere within which personal
liberties and private interests and values might be pur-
sued. Our institutions were arranged and endowed with
power to resist encroachments on the Republic and its lib-
erties both from external foe and internal ambitions.
Those conditions which favored this constitutional bal-
ance included the unity of the States composing the
Republic, an integrated and self-sutficient economy, the
absences of a great power threat on our borders, and the
protection atforded by the oceans. The joining of wise
institutions and favorable geographics and material con-
ditions provided an unprecedented opportunity to con-
struct a government “of the people, by the people, and
for the people.”

Moreover, there was widespread concern among the
founders that federal power be limited in its ability to
engage the United States in foreign quarrels or to pursue
ambitions that would alter the central character of Ameri-
can society. If it is inexact to portray US foreign policy in
our earlier years as isolationist, it is correct to see that
policy as governed by at least norms of nonalignment and
by limitations on what we might characterize as power
projection.
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Both the demands of expanding to our continental
dimensions and the desire to retain the spirit of free and
limited government in our western territories forbade
extensive “toreign” (i.e., transoceanic) adventures. These
views undergird the suspicions of the Jetfersonans and
the Jacksonians about a National Bank, the credit poten-
tial of which could finance toreign engagcments and
develop a vast naval capability that could support these
engagements. However, the growth of our nation
eventually forced the world upon us.

The evolution of powers within and between our
political institutions, the growth and diversitication ot our
populations, the complexity of our economy, the growing
egalitarian spirit, and the pressures of the external world
also contributed to the strengthening ot our fedeval msti-
tutions as we became more internationally oriented. As
the European capitals became the animating torce of
their nations, so the central power in Washington. DC,
became the engine of our Nation. Social and economic, as
well as political. agendas were determined and fixed in
the District of Columbia in ways that the founders proba-
bly feared—and every crisis at last came to center, it not
initiate, in our nation’s capital.

This migration of power has favored the Executive—
for the articulation ot policy, the administration of pro-
grams, the celebration of the nation, and the defense of
the Republic, are prone to Executive dominance. The
1921 Budget and Accounting Act, the creation of the
Executive Oftice of the President in 1939, the 1946 Full
Employment Acts, the 1947 National Security Act—all
are signposts on the road to Presidential power.

The founding intent of the Republic, the bias of the
Constitution, and the counterbalancing of men and insti-
tutions, as the founders themselves understood. have
sometimes braked this thrust toward Executive domi-
nance and the Imperial Republic. The results, however.
have not always been productive of coherent policy.

Congress 1s ever sensitive to its authority under the
Constitution and its powers in relation to the President.
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This is as true n toreign as in domestic policv. At the
same time, members of Congress are alwavs aware of the
social profile, values. and interests of their constituents. It
1s thus important that Congress be internally organized so
as to unifv these constituency interests into a coherent
position and to insulate to some degree the members
from their constituent pressures. Alas, changes in Con-
gress since at least the mid-seventies have tended in the
opposite direction to the point where that body is extra-
ordinarily representative in its component parts and
remarkably irresponsible in its collective role.

The proliferation of committees and subcommittees
and therr statts, institutionalized special committees, and
informal groups, together with the erosion of leadership
influence and seniority, have made 1t difficult for a Presi-
dent of whatever party or ideological predisposition to
forge binding agreements with the Congress—save assent
to do nothing or to continue automatic programs that
protect the position or interests of one segment of the
electorate or another.

It all ot this is coupled with the access points of lob-
bying groups, the intrusiveness of television and the use
for election and reelection of that same medium with
money provided by lobbyists and PACUs, then the poten-
tial for gridlock is evident. Moreover, the increasing
demands and desire for Congress to play its equal role in

the Government have led to a tremendous growth in staff

support. If information i1s power, then Congress has
improved its capabilities vis-a-vis the White House. The
consequence for the polity, however, has been guerrilla,
and at umes frontal, warfare between these two branches
ot the Government. If the answer to the question “who's
in charge™ has alwavs been difficult to discern, it 1s even
more obscure today.

It is important to quality this “pointing with alarm.”
In the organization ot the Executive Office of the
President, the White House has improved its leadership
capabilities through various liaison offices for Congress,
the lobbyists, and the media, as well as with the
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traditional inks with other levels of Government and the
President’s party. At imes, when the planets are properiy
aligned so that the President’s own electoral position, the
skill of his staft, the state of the economy, the mood of
the nation, and a sense ot ¢risis are all properly contig-
ured, the President can move his programs by moving
Congress.

Nevertheless, the propensity of Congress to maintain
its position vis-a-vis the Executive is revealed by Congress
in blocking Presidential initiatives and by imposing legis-
lative restrictions. Such combativeness normally occurs
after a major crisis in which the Executive has asserted
broad powers (i.e., depression, war, rebellion) or after a
particularly inept exercise of Executive power. Congres-
sional dominance after the Mexican War, the Civil War,
and World War I might be examples. A similar period of
executive-legislative antagonism and congressional asser-
tion began to develop atter World War 11 but was miu-
gated by the exigences of the global power vacuum at the
end of World War 11 and the onset ot the Cold War. The
divisive and unsuccessful Vietnam war and the erosion of
the US economic position in the world finally led to a bit-
ter struggle between the two branches of the Govern-
ment—a conflict that was at least as much institutional as
partisan.

This struggle occurred at a time when vast social and
ethnic changes were taking place—and in an environ-
ment where economic growth was slowing or intlation
was increasing or both. The political atmosphere became
combative. Moreover, many of the issues associated with
the Vietnam war, such as civil rights, favored renewed
attention to the domestic agenda. National events. along
with the apparent intractability of external issues. impel-
led Congress toward greater involvement in all policy
spheres.

Arguments that the distinction between external and
internal politics cannot be clearly drawn in the contempo-
rary world are beside the point. Whatever the interde-
pendence of issues among different polities, thev will be
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perceived trom a national perspective and will have
impacts on individuals and constituencies. The ancient
bias of the Founding Fathers toward congressional power
again favors congressional government, however well
organized or able Congress is to play that role.
Constitutional Balance and the Shape
of Foreign Policy

The evidence for what the Executive would see as
the intruston of the legislative branch into both the deti-
nition and conduct of foreign policy has been visible since
the late sixties: 'The Senate-adopted “National Commit-
ments Resolution” in June 1969, the 1971 amendment to
the Special Foreign Assistance Act withholding tunds for
US operations in Cambodia, the congressional restriction
in August 1973 on future US force deplovments in Indo-
China, the Clark Amendment restricting assistance to the
rebels in Angola, the restrictions imposed on US policy
vis-a-vis Greece, Turkey, Israel, and the Arab states,
strictures on US trade with the Soviets, the establishment
of Senate and House Select Committees on Intelligence,
the 1972 War Powers Resolution, and so torth. All of
these legislative engagements came under the Nixon and
Ford administrations at the end 5 un wipopuiar war but
the trend continued—most dramatically under Carter
with the failure to ratity the SALT Il accord and under
Reagan with the restrictions on sales of arms or aid to the
Saudis, the Jordanians, and the Contras.

Although it appeared in the early Reagan vears that
Presidential preeminence in foreign policy was being
reestablished, the unease over the administration’s pol-
icies in Lebanon, in Central America, and on SDI and
arms control was translated into active hostility by the
Iran-contra affair. The evidence that the administration
had sought to circumvent congressional strictures and
had misled the various committees charged with foreign
policy and intelligence oversight, coupled with what
appeared to be the disarray in the administration itself,
triggered once again much of the animus associated with
the Vietnam era.
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Congress manifested m a host of wavs 1ts hosulity to
Reagan's policies and its intent on shaping US toreign
and national security policy. The Senate attached an
amendment to the defense spending bill for the 1985 fis-
cal vear requiring the President to abide by the limits on
nuclear weapons set in the unratified 1979 Strategic
Arms Limitations Treatv and barred the President from
conducting space tests on the “Star Wars™ mussile defense
svstem. Side-stepping a direct confrontation over the con-
stitutionality of the application of the War Powers Resolu-
tton to the Persian Gulf operation, Senators Byrd and
Warner introduced a resolution as a kind of moral equiv-
alent providing that 60 days from the passage of the resolu-
tion, the Senate would consider what to do about the Persian
Gulf. By arguing that the administration has no national
strategy and no coherent program for joint planning and
operations, the Congress sought to impose both strategy
and jointness with a vision which, 1f anything. was less
coherent than that expressed by the administration. In
less august but no less symbolically charged areas. the
Congress also intervened m areas of military decorum
and discipline by allowing Service members to wear
visible religious articles while in uniform.

Whatever the substantive difference between Water-
gate and the Iran-contra attair and whatever the ultimate
definition of both issues in terms of criminal law, both
confrontations were shaped by the institutional struggle
over Presidential prerogatives in foreign policy and the
constitutional balance. Both aftairs provided the occasion
for inquiry into the authority of the respective branches
and the constitutional provisions governing their
relations.

The contlict between President and Congress in the
area of external atfairs has been in the public perception
as unedifyving as the conthct over approaches to the
national debt. But one thing should be clear: the country
cannot be governed in foreign policy without the concur-
rence of the President and Congress. Under current con-
ditions this is going to require substantial changes
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mstitutionallv. procedurallv—and intellectually—in both
branches—and possiblv in the very character of US
toreign policy.

[t connotes too much to describe the American role
in foreign affairs since World War IT as that of an “lImpe-
rial Republic.”™ as the French scholar, Ravimond Aron,
did. He was referring to the decisive character of Ameri-
can power in shaping a global politic and the supreme
power of its decision in atfecting the geostrategic and
economic character of its external alignments. Whether
this description was entirely accurate or remains accurate
today, there is no question that the United States has
plaved a great power role tar bevond what manv of the
founders expected or wished.

[n other terms. we might chavacterize the US role as
that of a "regulatory state.” the classic position of a great
power seeking to construct and maintain a central geo-
strategic balance while advancing its interests m a world
divided among manv states and political movements.
Coalition building. aid and trade programs. arms sales.
pertodic intervention or punitive strikes. counterbalanc-
ing regional adversaries—these policies of contamment
and power management. while relatively new to the
United States, are not without antecedents.

[t is the complexity of such a policy within an inter-
national system characterized by anarchyv, rival ambitions,
terrorism, wars, and contending values that led commen-
tators such as Locke and Blackstone to assert the necessity
of Executive prevogative. However, the tlexibihty and
apparently contradictory lines of Presidential policy
such an environment are antithetical to the legislatve
character that tends toward public discourse and legal
formulations. For this reason the more extensive and
multi-dimensional the American role i external attairs,
the more likely that the President, whatever point of view
he adopted before assuming the Executive Otfice. will be
tempted to circumvent, it not subvert. congressional
directions and restrictions. Given the nature of our con-
stitutional order and the animating spirit of our Republic,
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Presidents should at feast contain these sentiments. On
the other hand, congressmen must understand that the
manner in which they do business tends 1o drive Presi-
dents 1o bypass them, less because ot personal ambition
or criminal intent thun because of the frustration in
designing a policy both coherent and responsive to an
mcoherent world.

There are a number of things that can be done to
case. 1f not resolve. the tension. On the executive side. the
President must understand that the same degree of
White House lobbying that goes into pushing his domes-
tic agenda must be exerted in foreign policv. The forging
and retorging of coalitions. trade-otfs. and bargaining
are as dppll( able to the making of toreign policy as of
domestic poitey. Most recent Presidents have acted in this
wayv, but this actuvity seems never as sharply understood.
perhaps because ot the inaccurate refrain that politics
stops at the water’s edge. There shondd be some solidity in
our toreign policy orientation, but given the shattering of
the national security consensus during the Vietnam
period, this solidity will onlv emerge and be sustained
within a \u,mous p()lmml process. Moreover, persistent
decent vis-a-vis Congress by the members of the executive
branch will not only abort Execuuve mitiatives but will
delav indefmitely the reestablishment or “plain and gen-
eral truths™ about the Republic's role in world atfairs.

On the other hand. the wavs of Congress are not
particularly conducive 1o either advice or consent. 1t a
change of attitude and leadership stvle is required of the
Executive, Congress may need more substantial structural
alteration. A dramatic reduction and consohdanon of
committees and subcommittees. an increase i the
authority of the congressional leadership, a wilhingness to
approve multivear budgets and to reframn trom roller-
coaster financing of the national defense and external
programs. an acceptance ol the role of a deliberative
body providing general guidance rather than an alter-
native exccutive branch—these are but a tew of the
directions in which Congress mav desirably move.
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Even more controversial, Congress must find mecha-
nisms to influence the Executive short of legislative enact-
ments. The siruggle over policy can best be defined in
terms of wise or stupid, effective or inetfective, but US
interests are hardly advanced when the issues are stated
in the language of criminal law. It must be admitted,
however, that, if Congress often seems to drive the
President to bypass it, Presidential circumvention forces
the Cungress toward more extensive, legislated restric-
tions. If this vicious cycle is not broken, both the honor
and effectiveness of US foreign policy will sufter.

Any advice on improving Presidential-~ongressional
cooperation will never hit the mark if there is a funda-
mental divergence among our political leaders on the
meaning of American power and its role in the world.
The consequence of such a division will be either
persistent attempts by one branch to pursue policies apart
from a consensus or the inability to ever pursue any
policy at all.
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RESIDENTIAL POWERS
AND NATIONAL
SECURITY

By LARRY BERMAN
University of California, Davis

Ours 1s a government of checks and balances, of shared power
and responsibility. The Constitution places the President and the
Congress in dynamic tension. They both cooperate and compete in
the making of national policy. National security is no exception.
—The Tower Commission Report

THE ISSUES EMERGING FROM THE IRAN-CONTRA INQUIRY
involved the constitutional framers’ views about human
nature, governmental power, and republicanism. The constitu-
tional framers of 1787 represented a generation that had
suftered the consequences of concentrated power used
for tyrannical purposes. Individual liberty could not exist
if legislative and Executive powers were united in the
same person or governmental body. The new institu-
tional relationships were devised to diffuse tyranny in any
form—legislative, judicial, or executive. In Federalist. No.
47, James Madison warned that “the accumulation of all
powers legislative, executive, and judiciary, in the same
hands, whether of one, a few, or many and whether
hereditary, self-appointed, or elective, may justly be pro-
nounced the very definition of tyranny.” The constitu-
tional framers sought a balance between grants of
governmental power and guarantees of individual liberty.
How could they create a government strong enough to
govern the new nation but sufficiently restrained not to
infringe on individual liberties? How could they devise
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mechanisms for legislative or executive initiative in policy
and administration while avoiding tyrannical excess?

By separating institutions and requiring key powers
to be shared, the constitutional framers decreased the
opportunity for power to be used oppressively. This sepa-
ration allowed the framers of the Constitution to create a
government that accomplished the reconciliation of
republicanism and hberty. This Madisonian solution
involved connecting and blending the branches. giving to
each a constitutional control over the others. The blue-
print divided federal and state responsibilities as well as
executive, legislative, and judicial functions: further
divided the Legislature into Senate and House with sepa-
rate sources of selection; staggered terms in the Senate:
and devised an electoral college to choose the President.
After separating the branches of government and the
sources of selection, the constitutional framers added a
series of checks to balance against the potential tyvranny
of any branch. In their final act of creauvity, the constitu-
tional framers required that these separated branches be
dependent on one another in the process of formulating
majoritarian policies.

The Bicentennial Context

America’s constitutional blueprint for a government
of balance now has become a distinctly Presidential gover-
ment, sustained by popular expectations that strong Presi-
dential leadership should solve national problems. The
framers of the Constitution recognized that future expe-
rience would change the power relationships delineated
in and among the divisions; however, they intended that
power would check power, but the Supreme Court has
generally upheld Presidents when they exceeded strict
constitutional limits. And Congress, not necessarily the
Constitution, helped to make the President primes inter
pares.

The irony of the constitutional framers’ blueprint
rests in the fact that the legislative branch ceded the Pres-
ident broad-based responsibilities and agreed to an
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institutionalized Presidency for administering added
obligations. Thus, the cumulative etfect of Supreme
Court and congressional actions has been to create a
dominant Presidency.

From the constitutional framers’ perspective the very
notion of Presidential leadership of the political system
was anathema to the preservation of liberty and balance
between the branches. The framers of the Constitution
would be puzzled by the scope and complexity of prob-
lems that only the President, in his capacity as “The Gov-
ernment,” i1s expected to solve.

Events surrounding the Iran-contra atfair lead us to
ask whether our institutional designs inherently foster
confrontation. Is our constitutional blueprint adequate
for governing? Can we identifv institutional modifications
to improve government performance?

The framers of the Constitution sought and encour-
aged dissent between the separated branches. Yet, they
could not anticipate that a divided government would be
characterized by a legislative branch controlled by one
party and the executive by another. The 1984 Presiden-
tial election epitomized the lack of linkage between the
act of voting for President and the formation of a govern-
ment to carry out that President’s program. President
Reagan amassed 525 of the 538 electoral votes, but the
House remained Democratic, 253-182. Just what type of
mandate could Ronald Reagan claim from “the people?”
Had the American people intended for Congress to
check the foreign policy program of a personally popular
President?

Diftusion in policy-making responsibility under sepa-
rated institutions has led to contusion in voters’ minds on
whom to hold accountable for governmental deadlock—
since neither Congress nor the President constitute “The
Government,” just part of it.! Separated institutions and
divided government also confront the exaggerated expec-
tations American citizens hold for their President. Gone
are the days when Calvin Coolidge could tdentify his
greatest accomplishment as “minding my own business.”
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The health of the nation is now seen as best protected in
the hands of a strong President, not Congress. A great
irony of this country’s constitutional heritage has been
that successful Presidents crossed constitutional bound-
aries to expand the power and reach of their office at the
expense of Congress and the Supreme Court.

Iran-contra events demonstrated that the environ-
ment in which the President operates provides few stable
relationships for achieving political success. Witnesses tes-
tifying before the congressional committee investigating
the Iran-contra activities cited congressional resurgence as
diluting Executive responsibility in foreign aftairs—
thereby justifying the privatization of toreign policy. They
alleged that Cooper-Church (1971), the War Powers Res-
olution (1973), the Jackson-Vanik amendment (1974), the
Clark amendment (1976), the Intelligence Oversight Act
(1980) and the Boland amendment(s) constituted
congressional usurpation of Executive power.?

The continuing tension between superpowers has
created a permanent Cold War climate; American inter-
ests are generally viewed as best represented by the Presi-
dent. Yet, the gap widens between the President’s
responsibility and his constitutional capability, between
promise and performance. Presidents are driven by an
electoral calendar to “get their way.” Professor Hugh
Heclo has identified this as an “illusion™ of Presidential
government.? Only the President can assume respon-
sibility for making government work, yet, for all of his
political responsibility, the President is still in a vulnerable
constitutional position.

Iran-Contra Arguments

The Iran-contra hearings raised familiar questions
on how democracies in “a dangerous world” are to carry
out foreign policy. We do not want a king, nor do we
want 535 Bismarcks. The hearings revealed that the tra-
ditional modes of checks and balances were circumvented
by anonymous members of the “enterprise.” Cabinet
otficers who had been confirmed under checks and bal-
ances were not trusted by members of the enterprise.
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Instead, a private network of skilled operators set out to
redirect American foreign policy on a course which con-
tradicted the laws of the United States. Lieutenant Colo-
nel North told the congressional committee, I think it is
very important for the American people to understand
that this is a dangerous world, we live at risk and this Nation
is at risk in a dangerous world ...” Richard Secord told the
committee, “I mean, this is a dangerous world we live in
today.” Admiral Poindexter insisted, “we live in a very
imperfect world. ... The stakes are simply too high for us
not to take actions.”

However imperfect and dangerous the world, is it
really any more dangerous or unstable than the hostile
environment that confronted our 55 constitutional
framers in 17872 In Federalist, No. 75, the strongest advo-
cate of executive energy, Alexander Hamilton, wrote,
“the history of human conduct does not warrant that
exalted opinion of human virtue which would make it
wise in a nation to commit interests of so delicate and
momentous a kind as those which concern its intercourse
with the rest of the world to the sole disposal ot the mag-
istrate, created and circumstanced, as would be a presi-
dent of the United States.”

James Wilson, generally recognized as the foremost
legal scholar at the convention, provided an insighttul
summary of his view of constitutional allocations: “The
power of declaring war, and the other powers naturally
connected with it, are vested in Congress. To provide and
maintain a navy—to make rules for its government—to
grant letters of marque and reprisal—to make rules for
their regulation—to provide for organizing ... the militia
and for calling forth in the service of the Union—all
these are powers naturally connected with the power of
declaring war. All these powers, therefore, are vested in
Congress.”

Executive Power

Members of Congress often tell a bedtime story
about the origins of government to their sleepyv-eved
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children. The story goes something like this: Once upon
a rime there was a powerful king who lived in a forest.
But having all of this power bored him and he decided to
give some to his followers, who eventually became judges
and legislators. But “the indefinite residuum, called
‘Executive power,” he kept to himsell.™!

The linkage of Executive power and purpose has not
always yielded neat solutions. Virtually every justification
for Executive energy in national security involves one’s
world view and policy preferences. This constitutional
“wild card” has allowed the President to go beyond what
is narrowly described in the Constitution when conditions
call for extraordinary action or when in the President’s
judgment such action is necessary, although President
Nixon boldly went where no predecessor had dared in
declaring, “when the President does it, that means it is
not illegal.”

Thomas Jefferson wrote to John Colvin in 1810 that
“a strict observation of the written laws is doubtless one of
the higher duties of a good officer, but it is not the high-
est. The law of necessity, of self-preservation, of saving
our country when in danger, are of higher obligation. To
lose our country by a scrupulous adherence to written law
would be to lose the law itself, with life, liberty, property
... thus, sacrificing the end to the means.”™ This “doctrine of
necessity” received its most explicit formulation in a letter
from President Lincoln to Albert Hodges:

I did understand, however, that my oath to preserve the
Constitution to the best of my abihty. imposed upon me
the duty of preserving, by every indispensable means, that
government—that nation—ot which that Constitution was
the organic law. Was it possible to lose the nation, and vet
preserve the Constitution? By general law, life and limb
must be protected; yet often a imb must be amputated to
save a life; but a life is never wisely given to save a limb. 1
felt that measures, otherwise unconstitutional. might
become lawful, by becoming indispensable to the preser-
vation of the nation. Right or wrong. I assumed this
ground, and now avow it. I could not feel that, to the best
of my ability, I had even 1tried to preserve the
Consutution, if, to save slavery, or anv minor matter, |
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should permit the wreck of government, country, and
Consttution altogether.”

Washington was the first President to claim an inher-
ent Executive power, and his presence at the Constitu-
tional Convention might imply that the framers of the
Constitution anticipated the contingencies under which
such claims could be made. When war broke out in
Europe on April 22, 1793, Washington issued a procla-
mation declaring the United States neutral in the British-
French war. Washington's decision infuriated pro-French
Americans, led by Thomas Jetferson and James Madison.
On what constitutional grounds did Washington act? Did
the neutrality proclamation infringe on the legislature’s
right to declare warz How could Congress declare a war
if neutrality had been prejudged? This question became
the focus of an intriguing political exchange between
Alexander Hamilton, representing pro-British Americans
(using the pseudonym Pacificus), and James Madisc..
(writing under the name Helvidius). Hamilton argued
that as holder of an Executive power, the President was
justified in issuing the proclamation: “The general doc-
trine of the consttution then is, that the executive power
of the nation is vested in the President: subject only to the
exceptions and qualifications, which are expressed in the
instrument.... It is the province and duty of the executive to
preserve to the nation the blessings of peace.”

When Madison, the tather of the Constitutional Con-
vention, took up his pen, he argued that only “foreigners
and degenerate citizens among us, who hate our Republi-
can government,” could believe that an inherent Executive
power existed. Such a claim, Madison reasoned, was no
different from the dreaded roval prerogatives exercised
by the King in England. Moreover. Congress and only
Congress, by virtue of its constitutional power to declare
war, could make foreign policy. The President was to
serve as the Executive instrument tor Congress’ will. The
immediate result of the Pacificus-Helvidius exchange was
congressional passage of the Neutrality Act. following
which Washington admitted he had prejudged the 1ssue.
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The claim to inherent Executive power is usually based
on the President’s own judgment of a crisis or emergency.
For paranoid Presidents this may cause problen s in con-
stitutional balance. Does the President possess an inher-
ent power to break into Daniel Ellsberg’s psychiatrist’s
office because he or his political lieutenants determine
that national security is involved? Does the President have
an inherent power to place phone taps on administration
personnel who are suspected of leaking information to
the press? Nixon admitted that even though he could see
no military comparison between the Civil War and Viet-
nam, “this nation was torn apart in an ideological way by
the war in Vietnam, as much as the Civil War tore apart
the nation when Lincoln was president.”

Nixon reasoned that as holder of the Executive
power, a President can go beyond his enumerated powers
and take whatever steps are necessary to preserve the
country’s security, even if his actions might be unconstitu-
tional. This reasoning worked for Lincoln during the
Civil War but could not pass muster during Watergate.
During a televised interview with David Frost, Nixon was
asked, “Is there anything in the Constitution or the Bill of
Rights that suggests the President is that far of a sov-
ereign, that far above the law?”” Nixon responded, “No,
there isn’t. There’s nothing specific that the Constitution
contemplates in that respect.... In wartime, a President
does have extraordinary powers which would make acts
that would otherwise be unlawful, lawful if undertaken
for the purpose of preserving the nation and the Consti-
tution....” For Nixon, domestic political dissent was
defined as a state of war that justified illegal wiretaps,
surveillance, and break-ins.

When Fawn Hall and Oliver North made the same
case for the doctrine of necessity, it gave additional mean-
ing to W.I. Thomas' theory, “if men define situations as
real they are real in their consequences.” Notice that Hall
said “sometimes you just have to go above the written
law.” The entire enterprise was an exercise in extra-
constitutional activity. Sitting in an NSC or White House
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office and serving the President made everything seem
right—including shredding documents being sought by
the Justice Department. This also created the familiar
mea culpa, “our hearts were in the right place—even if
laws were broken.” After all, hadn’t Lincoln and F.D.R.
made the same case! True believers in the Reagan White
House, mostly military men, claimed that American
democracy was wrong on policy grounds. As North
observed in his memorable jab at Congress, “it is the Con-
gress which 1s to blame in the Nicaraguan freedom
fighter matter. Plain and simple, you are to blame
because of the fickle, vacillating, unpredictable, on-again,
off-again policy toward the Nicaraguan democratic re-
sistance—the Contras.” The appropriate response was
provided by Congressman Lee Hamilton. “A democratic
government as I understand it, is not a solution, but a
way of seeking solutions. It is not a government devoted
to a particular policy objective, but a form of government
which specifies the means and methods of achieving
objectives.... If we support that process to bring about
a desired end-——no matter how strongly we may believe
in that end—we have weakened our country, not
strengthened it.”

Privatization of foreign policy undermines democ-
racy and ultimately defeats policy. The Iran-contra
inquiry revealed little accountability for covert opera-
tions, much deception of Congress and the American
people, a disregard for checks and balances as well as the
rule of law (however often Congress may have changed
that law), a reliance on private citizens to execute secret
policy, and White House staffing arrangements that uso-
lated the President while protecting him with a cloak of
deniability. As Secretary Shultz told the congressional
committee, "I don’t think desirable ends justity means of
lying, deceiving, of doing things that are outside our
constitutional process.”

Witnesses betore the congressional inquiry explained
that the ends—the Reagan doctrine of supporting anti-
communist insurgencies in which, by definition. our
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national security was involved, justified the means—in this
case, covert White House operations, Iving to Congress.,
and even withholding informaton from the President by
Admiral Poindexter in order to guarantee the President’s
deniabihity.

Wiho Runs the Ship of State?

The diversion of funds was premised on the beliet
that the President, not Congress and certainly not the
State Department burcaucracy. has responsibility for
national security. But the diversion of tunds subverted
even this premise. Admiral Pomdexier’'s "PROFT note 1o
the NSC staft reported. “the fact remains that the Presi-
dent is ready to confront the Congress on the consiitu-
tional question of who controls forcign policv.™ Indeed,
President Reagan should have done just that! For reasons
which puzzle his staunchest supporters, the President
tailed to bring his case to a national debate on how Sand-
inista rule i Nicaragua posed a serious fong-term threat
to the security of the United States.™ The two major par-
ties of this country might have then battled politically
about what constitutes and detines national securityv. Is
atd to the contras an act of collecuve selt-defense on the
part of the United States and other Central American
countries against Nicaraguan aggression. or a violation of
Nicaraguan sovereignivz Does Executive energy extend
to CLA training, arnming. and financing of the contras? Is
selling arms to Tran and divertung the protus to the
contras in the national interest or even a legitimate
Exccutive activityz Can accommodation on national
security imterests be forged:

Admiral Poindexter, able to act alone, Tett Wash-
ington with “head held high.” saving. "I have done my
very best 1o promote the long-1erm and secury iterests
of the United States.” But doesn’t the Congress of the
United States have a Constitutional responsibility to
participate in defining these security terests without
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having its patriotism or motives impugned? Is withhold-
ing information from Congress justified within the
context of a national interest?

One premise is that congiessional reassertion over
policy runs contrary to the popular desive for a
qualitatively better and safer world. Congress responds,
oversees, and checks, but Congress cannot lead nor speak
for American interests. But Congress is an mtegral com-
ponent of citizenry interests within the democratic proc-
ess. The demands upon and tor governmental action
continue to grow and only the President can supply the
big picture. The potential tor Presidential abuse is alwavs
present—no legislation can prevent Presidents trom
attempting to break the law. But Presidents can go a long
way 1n keeping their aides from adopting the mindset,
“this 1s what the President wants even if he doesn’t know
it” or “this 1s what the countryv needs even if democracy
hasn’t produced 1.7 This comes to the heart ot North's
defense—he was “buving time” for his indifferent
countrvmen.

Most practitioners present todayv can speak trom a
more informed perspective on the issue of reforming the
process. The Tower Commission concluded that “the pri-
mary responsibility for the formulation and implementa-
tion of national security policy falls on the President.”

There are persuasive arguments for a joint congres-
sional mtelligence committee, a special leadership com-
mittee, increased oversight on covert activities, reducing
the size of the NSC and separating the collection of
intelligence from its implementation and evaluation,
Moreover, President Reagan has already indicated a
willingness to establish improved relations with Congress
On covert operatons.

The country also needs a little less disdain for its
political institutions from those working in the White
House. Robert McFarlane’s PROF note to Oliver North
cpitomized this mindset: “Roger, Olhe. Well done—it the
world only knew how many tumes vou have kept a sem-
blance of integrity and gumption to US policy, they
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would make vou Secretary of State. But they can't know
and would complain if they did—such is the stae of
democracy in the late 20th century.”

Staffing the Presideney

The Iran-contra affair again disclosed the unantici-
pated ettect of salvation from staft. Who do the “Presi-
dent’s men™ alwavs seem to get in trouble? President
Reagan was a victim of his management stvle, but I won-
der what James Madison might sav of an NSC staft. not
subject to confirmation, engaging in the acuvites
described by Admiral Poindexter (who later shielded his
President from knowledge of those very activiues). Presi-
dents need help in managing their helpers while at the
same time they must avoid msulating themselves tfrom
adviser advocacy. What might our constitutional framers
think about a Waite House chiet-ot-statf who is not
required to face Senate contirmation? According to
Admiral Poindexter, “in the very real world. the NSC
staff has got to be the catalyst that keeps the process mov-
ing forward, keeps the President’s decisions moving
along. and helps to make sure that thev are implemented
and that often involves an operational role tor the NSC
staft. ‘Their only lovalty is to the President.”

In the White House, proximity to the President 1s power.
The natural law of White House gravity eventually finds
Cabinet officers operating through special assistants.,
counselors, or a chiet-of-staft. President Reagan’s first
Secretary of State, Alexander Haig, recalled that during
President Reagan’s first meeung with hits Cabinet. Edwin
Meese and James Baker were seated at the Cabinet table
and not in the icar chairs traditionally reserved tor White
House aides. “H.R. Haldeman and John Ehvlichman at
the height of their pride.” Haig wrote, “would never have
dared” sit in these chairs. Edwin Mceese, the first White
House assistant to hold Cabinet rank. “took the part
usually plaved by the President.™

The Brownlow Committee (rather than the National
Security Act) emphasized that Presidential assistants
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should not be involved in operational activities and should
receive tasks which could not be constitutionally dele-
gated to Cabinet officers. The Brownlow report displayed
keen insight and sensitivity with regard to the potential
dangers of installing mere mortals into the White House
office. The effectiveness of these Presidential assistants
would be directly proportional to their ability to dis-
charge functions with restraint: “They were to remain in
the background, make no decisions, issue no orders,
make no public statements, and never interpose them-
selves between Cabinet officers and the President. These
assistants were to have no independent power base:
instead, Cabinet officers would continue to operate as vis-
ible and constitutionally legitimate Presidential linkages
with the political system.”!?

In his message accompanying the proposed legisla-
tion to implement the Brownlow recommendations, Pres-
ident Roosevelt urged Congress to understand that “what
I am placing before you is not the request for more
power, but for the tools of management and the
authority to distribute the work so that the President can
effectively discharge those powers which the Constitution
now places upon him.” As Secretary Shultz told the con-
gressional committee, “the Secretary should have the
President’s point of view and make the departiment
respond to that point of view. That's our form of govern-
ment.” But Department Secretaries, unlike Presidential
assistants. are bound by the constitutional framers’
dictates to be confirmed by the Senate, to testify before
congressional committees, and to have those committees
approve their departmental budgets. Congress is thus
given a chance to check Executive activity. For this
reason, Presidents tend to sour on constitutional
government.

The National Security and War Powers Irresolution

Coming on the heels of Iran-contra, the current
debate on war powers reveals the irreconcilable tension
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between the governmental branches. War power has tradi-
tionally centered on one overriding question: who should
have the right to commit American forces to combat, and
what constitutional restrictions should such a commit-
ment entailz The invasion of Grenada, deplovment of US
forces in Lebanon or Bolivia, the US attack on Libya or
Persian Gult policv reveal that unlike the clandestine
activities of Iran-contra, the issue of war powers has
involved an open assault on Congress. But similar rvpes
of questions are involved. Is the President empowered to
initiate unannounced Navy flight operations over the
Gulf of Sidra, drawing Libyan military fire? Should the
President be required to consult with Congress when
authorizing freedom of navigation exercises® The argu-
ment on means is often influenced by the outcome. Ameri-
can troops were initially committed to Bolivia without
congressional consultation to assist Bolivian police in raid-
ing cocaine plants. What if the troops had come under
firez Americans applauded Ronald Reagan’s strike
against Qaddafi, brushing aside constitutional questions
on inter-branch collaboration. Selling arms to so-called
[ranian “moderates™ elicited a far more ncgative
responsc.

The April 1986 air raid against Libva was under-
taken without prior consultation with Congress. Legislative
leaders were not briefed untl warplanes had already left
Britain tor Libya. Should the President have consulied
with legislative leaders? President Reagan held a clear
opinion, saving "I just don’t think that a committee of
535 individuals, no matter how well intentioned. can
offer what is needed in actions of this kind or where
there is a necessity.”

Within dayvs of the Libvan air raid a bill was intro-
duced by Republicans in both houses of Congress which
would have authorized the President to respond to for-
cign terrorism without prior consultation with Congress.
The bill exempted the President from the War Powers Res-
olution (which the administration views as unconstitu-
tional) when responding to terrorist attack with deadly
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torce. The President would be required to report to
Congress within 10 davs of any anti-terrorist action—
including preemptive strikes or even presumably the
assassination of foreign leaders. One ot the bill sponsors
said that if Colonel Muammar el-Qaddafi “became
deceased as the result of our counter-strike, that would
have been within the intent of the bill.” Authorizing the
President to use any means necessary to preempt acts of
terrorism against US citizens (.ledrl} goes well bevond
“mere execution” of laws and presumably should involve
prior consultation between the branches.

Libya provided a “best-case” test of Presidential
energy. Qaddafi constituted a symbol of international ter-
rorism to most Americans. Far more complex with
respect to constitutional distinctions is President Reagan’s
program of intervening covertly on behalf of “freedom
fighters” throughout the world. The question falls
squarely on one’s faith in the President’s defining national
security interests. In announcing the decision to reflag
Kuwaiti oil tankers and provide naval escorts, President
Reagan said the actions were “vital to our national
security.” The President also said “we must maintain an
adequate presence to deter and, if necessary, to defend
ourselves against any accidental attack. As Commander in
Chief, it is my responsibility to make sure rhat we place
forces in the area that are adequate to that purpose.... we
are in the Gulf to protect our national interests and.
together with our allies, the interests of the entire West-
ern world. Peace is at stake; our national interest 1s at
stake.”

Granting every benefit of doubt to the President,
wouldnt his hand be strengthened by bringing Congress
Into a “prior consultation?” Somew here and somehow the
two branches must reach accommodation and bipartisan
agreement on what constitutes the national security inter-
ests of the United States. Stalemate and deadlock
threaten to destroy the ends of government for which the
very constitutional framework was devised. The effect of
gridlock hurts the public interest and obfuscates political
responsibility.
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Conclusion

The Constitution did not create a leadership institu-
tion but three separate institutions sharing power in an
era without television, PACS, opinion polls, ticket splitting,
political parties, and over 250 million Americans. There
are reflexive cries for more accountability through
improved congressional oversight, less secrecy by execu-
tive branch and White House officials, greater super-
vision and reporting of covert operations by the President
and calls for bipartisan accommodation in foreign policy.
“In withholding information tfrom Congress, our
government took on the essence of dictatorship, not
democracy.”!

Iran-contra was an assault upon the principles of
free government. The most serious policy errors in judg-
ment included ransoming hostages with arms to a coun-
try whose victory would imperil regional stability.
Congress may be everything its detractors say it is, but the
fact remains that Iran-contra is about the abuse of power by
Presidential lieutenants, not a wishy-washy Congress. A
letter from Madison to Thomas ]effel son, who was not at
the convention, offers the best available statement of the
Founding Fathers’ goals:

The great objects which presented themselves were (1) to
unite a proper energy in the Executive and a proper sta-
bility in the Legislative deparuments with the essential
characters of Republican Government; (2) to draw a line
of demarcation which would give to the General Govern-
ment every power requisite for general purposes, and
leave to the States every power which might be most bene-
ficially administered by them; (3) to provide for the dit-
ferent interests to different parts ot the Union; (4) to
adjust the dlashing pretension of the large and small
States. Each of these objects was pregnant with difti-
culties. The whole of them together formed a task more
difficult than can be well conceived by those who were not
concerned in the execution of it. Adding to these consid-
erations the natural diversity of human opinions on all
new and complicated subjects, it is impossible to consider
the degree of concord which ultimately prevailed as less
than a miracle.
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[t 1s remarkable testimony to the "miracle™ of the
constitutional framers that 200 vears later we are debat-
ing thetr blueprint. In Federalist, No. 1, Alexander
Hamilton observed that the time had come “to decide the
important question whether societies of men are really
capable or not of establishing good government from
reflection and choice, or whether thev are forever des-
tined to depend for their political constitutions on acci-
dent and force.” That challenge is the legacy of our
constitutional heritage.
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/AN THE PRESIDENT
LEAD:?

By GEORGE C. EDWARDS II11
Texas A&M University

. the most important single factor in the determination of
American foreign policy has been the presidential guidance of it.
—Edward S. Corwin

AS WE BEGIN OUR THIRD CENTURY UNDER THE CONSTITU-
uon, the President might wish the Founding Fathers had
been more generous in their distribution of specific
national security powers to the executive branch. In
recent years Congress has challenged him on all fronts,
including foreign aid, arms sales, the development, pro-
curement, and deployment of weapons systems, the nego-
tiation and interpretation of treaties, compliance with the
War Powers Resolution, the selection of diplomats, and
the continuation of nuclear testing.

This context for policy-making raises several impor-
tant questions. First, why does the President have to lead
Congress on matters of national security? Second, is he
able to exercise effective leddelshlp in order to obtain the
congressional support he requires to establish his pol-
icies? Finally, should the President get his way in disputes
with Congress over national security policy?

The last question is a crucial one, and answering it
entails estimates of which branch, the executive or the
legislative, is more likely to be “correct”™ on national
security policy. The answers to such a question will vary
with the values of the beholder and the specific issue at
hand. Morcover, they do not affect our analysis ot the
first two questions. Thus, I briefly address the first
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question and then answer the question of whether the
President can lead Congress.

The Necessity for Leadershup

The answer to the question of why the President
must lead Congress on national security policy is rela-
tively straightforward. The Constitution’s peculiar merg-
ing of powers between the Executive and the Legislature
prevents either from acting unilaterally on most impor-
tant matters, including those talling under the heading of
“national security.” Moreover, the differences i the con-
stituenctes, internal structures, time perspectives, and
decisionmaking procedures of the two branches guaran-
tee that they will often view issues and policy proposals
ditferently.'

Thus the American political system requires agree-
ment between the President and Congress in order to
make most significant national security policy decisions,
and at the same time it engenders conflict between the
two branches. The result is often stalemate. In such an
environment a President desiring to direct national
security policy (and this includes all modern Presidents) is
compelled to attempt to lead Congress.

There are, of course, important unresolved questions
of consututional law regarding the relative power of the
Prestdent and Congress in national security matters.
These require careful and lengthy analvsis. For our
purposes, in general the Constitution established a system
of shared, not separate, powers in national security as
well as in domestic policy matters. Thus, the President
typically requires congressional support or at least
acquiescence to carry out national security policy.

This allocation of responsibilities is based upon the
constitutional framers’ apprehension about the con-
centration and subsequent potential for abuse of power.
The Founding Fathers, for example, divided the powers
of supply and command in order to thwart adventurism
in national security affairs. Congress can refuse to
provide the necessary authorizations and appropriations
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for Presidential actions, while the Chief Executive could
refuse 1o act, as in not sending troops into battle at the
behest of the Legislature.

In addition to the tact that the President can rarely
act alone, there is another fundamental reason why he
needs to lead: he s the driving force in national security
policy, providing energy and direction. Although Con-
gress has a central constitutional role in making national
security policy and although it is well organized to openly
deliberate on the discrete components of policy, it is not
well designed to take the lead on natonal security mat-
ters. Its role has typically been oversight of the Executive
rather than the initiation of policy. In domestic policy
Congress frequently originates proposals. but in national
security policy, where information is less readily available,
where the President has a more prominent role as the
sole representative of the country in dealing with other
nations and as Commander in Chief of the armed forces
(which effectively preclude a wide range of congressional
diplomatic and military initiatives), and where the nature
of the issues may make the failure to integrate the ele-
ments of policy more costly than in domestic policy.
Members of Congress typically prefer to encourage. crit-
icize, or support the President rather than to intiate their
own national security policy. If leadership occurs, it will
usually be centered in the White House.

Can the President Lead?

The President must lead to achieve his goals. but the
question is whether or not he can do so. In general. the
government of the United States is not a fertle tield tor
the exercise of Presidential leadership. Nowhere is this
more clear than in dealing with Congress. Every Presi-
dent bears scars from his battles with the Legislature.
Each finds his proposals often tail to pass and that legisla-
tors attempt to push him in directions i which he does
not wish to go. Yet it is this predicament that makes
Presidential leadership all the more necessary.
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Extra-constitutional processes such as the prepara-
tion of an elaborate legislative program in the White
House and the institutionalization ot a Presidenual lobby-
ing capability have evolved in response to the system’s
need tor centralizaton. Yet such changes onlyv provide
mstruments for Presidents to employ as they try to obtain
support from the Legislature. They carry no guarantee
of success and are no substitute for leadership.

By investigating the President’s strategic position in
trving to lead Congress on national security policy, we
can explore the possibilities of his leadership and obtain a
better understanding of his role in the American political
svstem. By asking questions about what it is possible tor
Presidential leadership of Congress to accomplish, we
obtain a better sense of what we can expect from a
Chief Executive and what is necessary to produce policy
change.

The Context of Leadership

To examine the President’s ability to lead Congress
on national security matters, we need to understand the
context within which attempts at leadership occur. Con-
gress is an institution created to represent the American
people, and its members have shown that they are indeed
responsive to public opinion. Thus the expectations of
the public for Presidential-congressional relations on
national security policy will have a major impact on the
Chief Executive’s ability to lead Congress.

Complicating the President’s leadership efforts are
the public’s expectations that the President be responsive
to public opinion and that he be constrained by majority
rule in Congress. Polls taken over more than four dec-
ades show that the public overwhelmingly desires Con-
gress to have final authority in policy disagreements with
the President, and it does not want the President to be
able to act against majority opinion.?

Even in the area of national security. the public is not
necessarily deferential to the President. It had more
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confidence i the judgment of Congress than i that of
the President on the question of entry into World War 11
and on reorganization of the Defense Department in the
1950s—even when the latter President was tormer
General of the Army Dwight Eisenhower.?

In 1973, 80 percent of the people supported a
requirement that the President obtain the approval of
Congress before sending American armed forces into
action outside the country.t With the public’s support
that vear Congress passed the War Powers Resolution
over the President’s veto. The purpose of this law was to
substantially limit the Presidents tlexibility to conunue
the use of US forces in hostile actions without the
approval ot Congress.

In mid-1987 only 24 percent of the public responded
that thev trusted President Reagan more than Congress
to make the right decision on national security policy.
Sixty percent had more contidence in Congress.” Only 34
percent of the public agreed that the President should be
allowed to conduct secret operations in foreign countries
without notifying anvone in Congress. Sixtv-one percent
disagreed.® Later the same vear 63 percent of the public
desired the President to obtain the approval of Congress
to keep US ships in the Persian Gult. Only 33 percent
wanted him to be able to make the decision himselt.”

Thus although Americans might be attracted to
strong leaders (and those Presidents whom thev revere
were strong leaders). they are not deferential to the
President, even on national security matters, and they
feel most comfortable when Congress has a central role in
determining national security policy. This 1s the cultural
context within which the President attempts to lead
Congress. It forces him into an active leadership role. but
at the same time it complicates his eftforts by supporting
an independent position for Congress.

Leading the Public

Leading the public is perhaps the ultimate tool of the
political leader in a democracy. It is ditficult tor other
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authorities such as Members of Congress to deny the
legiimate demands of a President with popular support.
As a result, the President is constantly engaged in sub-
stantial endeavors to obtain the public’s support for him-
self and his policies in order to influence Congress. Yet
trying to lead and succeeding at it are quite ditferent. To
what extent is the President able 10 lead the public on
national security policy in order to convince Congress to
support him?

Leading the public in order to lead Congress may
prove very frustrating tor the White House. Americans
are tvpically disinterested in poiiics, especially national
security policy matters. Thus, it is often difficult tor the
President to get his message through. The public may
misperceive or ignore even the most basic tacts regarding
a Presidential policy. Following his nationwide televised
speech on the invasion of Grenada, only 59 percent of
the people could even identify the part of the world in
which the island nation was located. As late as 1986, 62
percent of Americans did not know which side the
United States supported in Nicaragua, despite extensive,
sustained coverage of the President’s policy in virtually all
components of the media.”

In some instances the public's inattention mav have
direct consequences for the President. For example.
although 40 percent of those who knew which side the
United States supported in Nicaragua were willing to aid
the contras, only 16 percent of those who did not know
were willing to support the President’s policy of aiding
the rebels.”

Americans are difficult to persiade and mobilize not
only because of their apathy but also because of their pre-
dispositions. Most people most of the time hold views and
values that are anchored in like-minded social groups of
family, friends, and co-workers. Both their cognitive
needs for consistency and their uniform (and protective)
environments pose formidable challenges for political
leaders to overcome. In the absence of a national crisis,
most people are not open to political appeals.
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Instead, citizens have psvehological defenses that
screen the Prestdent’s message and reentorce ther
predispositions. A study of persons watching Ronald Rea-
gan speak on television found that those who were pre-
vioushy supportive of him had a positive response to his
presentations while those previousty disapproving of him
became nritated at his performance. ™

SUCCESS OF APPEALS A President uving to intlu-
cnce public opmion faces many obstacles. John Kennedy
once sardonicallv suggested an exchange from King Henry
IV, part Loas an epigraph for Clinton Rossiter’s famous
work. The Ameviean Presidency:

Glendower: " Fean call spirits from the vasty deep.”
Hotspro: "Why sc can b or so can anv man. But will they
come when vou do call them 1!

What we know about Presidenual leadership of pub-
lic opinioi: on national sccurity policy provides a mixed
answer to Shakespeare’s question. National security policy
is more distmt from the lives of most Americans than is
domestic pol.ov and the public sees 1Cas more complex
and based on specialized knowledge. Thus it is reasonable
to expect people to deter more to the President on
nattonal security issues than on domestic issues that they
can directly relate to thenr own experience. Studies have
shown public opinion undergoing changes in the direc-
tion ot the President’s policies on testing nuclear
weapons, ' relations with the People’s Republic of
China”and both escalating and de-escalating the war in
Vietmam. ' We do not know the cause of this opinion
change. however.

In October 1983, 241 US marines were killed in thew
barracks in Beirut. Lebanon, A few davs later the United
States invaded the island of Grenada. President Reagan
made a nationwide televised address to the public, report-
ing on these events and secking support. One natonal
poll found that approval ot his handliwz ot Lebanon
increased from b1 percent to 52 percent and oi Grenada
from 53 percent to 63 percent following the speech.!”
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Another national poll found that approval of his hand-
ling of Grenada increased from 46 percent to 35 percent.
Ot those who heard the President’s speech, 65 percent
approved, while only 47 percent ot those who did not
hear the speech approved.'® This show of support was
extremely useful for Reagan. It preempted congressional
criticism, which was building until poll results indicating
public approval of the President were released.

A study in 1979 first ascertained public opinion on
six potential responses to the hostage crisis in Iran. The
author asked those who opposed each option it thev
would change their \'iews “if President Carter considered
this action necessary.” In each case a substantial percent-
age of the pul)ll( (hdngcd its opinion in deference to the
supposed opinion of the President. Between 40 percent
and 63 percent of those originally opposed to each alter-
native altered their views in light of the hvpothetical sup-
port of the President, and the greater the inital level of
opposition, the more change that took place (there being
a greater number of people who could potentially change
their views). 17

Similarly, a poll of Utah residents found that two-
thirds of them opposed basing MX missiles in Utah and
Nevada. But an equal number said thev would definttelv
or probably support President Reagan if he decided to go
ahead and base the missiles in those states.™

None of these studies measure the firmness of any
opinion changes that occur, however. Since the pul)ll(
generally does not have crystallized opintons on issues, 1t
may be swaved in the short-run, providing the l’lcsuicm
succeeds in ()htdmmg its attention. However. this volatlity
also means that any opinion change s sul)lc(l o shpp 1ge.

As issues fade into the background or as issue positions
confront the realities ot daily life, opinions that were
altered in response to Presidential leadership mav quickly
be forgotten. President Carter’s embargo against
shipping grain to the Soviet Union is a case in point.

Presidents face a difficult time moving public opin-
ion in the long run. Shortly after becoming President,
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Jimmy Carter made a televised appeal to the American
people on the energy crisis induced by the Arab oil
embargo, calling it the “moral equivalent of war.” One
vear later the Gallup Poll tound exactly the same percent-
age of the public (41 percent) telt the encrgy situation
was “very serious” as before Carter’s speech.!”

There are plenty of other negative results to chal-
lenge the examples of successtul leadership. In one study
different respondents were asked whether they sup-
ported a proposal dealing with foreign aid. One of the
groups was told President Carter supported the proposal,
The authors found that attaching the President’s name to
the proposal not only failed 10 increase support for it but
actually had a negative effect because those who disap-
proved of Carter reacted very strongly against a proposal
they thought was his.?"

Rescarch has found that Presidential speeches on
national security matters do not have more success in
creating public support for the President than do other
tvpes of speeches.t As President. Ronald Reagan was cer-
tainly interested in policy change and went to unprece-
dented lengths o influence public opinion. Nevertheless,
numerous national surveys since 1982 tound that public
support for increased defense expenditures, one of his
highest priorities. was decidedly lower than when he ook
office.?2 Moreover, near the end of 1986 only 25 percent
of the public favored the President’s cherished aid to the
contras in Nicaragua.®

Another vital factor 10 consider when examining
Presidential leadership ot the public’s policy preterences
is his approval level. One innovative study found that
despite the mythology of the “bully pulpit.” a President’s
ability to influence the policy preferences ot the public is
dependent upon his standing with it. Presidents low in
the polls have hittle success in opinton leadership.?! The
ability to influence public opmion, in other words, simply
cannot be assumed to be a given of the Presidential role.

Sometimes merely changing public opinion is not
sutficient, and the President wants the public to
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communicate its views directly to Congress. Mobilization
of the public may be the ultimate weapon in the Presi-
dent’s arsenal of resources with which to influence Con-
gress. When the people speak, especially when they speak
clearly, Congress listens attentively.

Yet mobilizing the public involves overcoming for-
midable barriers and accepting substantial risks. It entails
the double burden of obtaining both opinion support and
political action from a generally inattentive and apathetic
public. If the President tries to mobilize the public and
fails, the lack of response speaks eloquently to Members
of Congress, who are highly attuned to public opinion.

The Reagan administration’s effort at mobilizing the
public on behalf of the 1981 tax cut is significant not only
because of the success of Presidential leadership but also
because it appears to be a deviant case—even for Ronald
Reagan. His next major legislative battle was over the sale
of AWACs planes to Saudi Arabia. The White House
determined it could not mobilize the public on this issue.
however, and adopted an “inside” strategy to prevent a
legislative veto.®

In the remainder of his tenure the President went
repeatedly to the people regarding a wide range ot pol-
icies, including the budget, aid to the contras in Nic-
aragua, and defense expenditures. Despite his high levels
of approval for much of that time, he was never again
able to arouse many in his audience to communicate their
support of his policies to Congress. Most issues hold less
appeal to the public than substantial tax cuts.

Despite the President’s extensive efforts to lead the
public, it does not reliably respond to his leadership. The
content and style of his public presentations, his standing

in the polls when he appeals for support, the impact of

factors beyond his control, and the public’s frequent lack
of receptivity to his leadership efforts present significant
obstacles to the Chief Executive achieving his goals.
Public support, then, is not a dependable resource
for the President, nor is it one that he can casily create
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when he needs it to intluence Congress. Leading the pub-
lic 1s leading at the margins of the basic configurations of
American politics. Most of the time the White House can
do no more than move a small portion of the public from
opposition or neutrality to support for the President or
from passive agreement to active support. Sometimes this
may be enough to influence a few wavering Senators or
Representatives to back the President, and occasionally
this may have a critical impact. More typically. however,
the consequences of attempting to lead the public will be
of modest significance.

Leading Congresy

It the President cannot depend on leading Congress
through leading its Members’ constituents, then he must
take his case directly to the Legislature. What can he
expect when he does so? Is Congress open to being led?
Will politics stop at the water’s edge? Can the President
anticipate deference or cooperation? Let us begin our dis-
cussion by briefly reviewing what others have concluded
about Presidential leadership of Congress in national
security.

We typically think of the President as having signifi-
cant advantages in leading Congress on matters of
national security. The best known formulation of this
view is the “two presidencies” thesis. a staple of the litera-
ture on Executive-Legislature relations. In its original
formulation in 1966, Aaron Wildavsky argued that since
World War II Presidential-congressional relationships
had been characterized by “two presidencies™: one for
domestic policy and the other for national security policy.
In the latter area Presidents had much more success in
dealing with Congress. National security policies, because
they were perceived as important and irreversible,
generally received higher priority from Presidents. who
devoted more effort to obtaining their approval. In addi-
tion, the secret nature of these issues limited opposition,
as did the general lack of interest, weakness. division,
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and deference to the President among those who might
oppose them.="

This perspective did not go unchallenged. however.
By 1975 things looked different. Donald Peppers argued
that less secrecy surrounded national security policy
decisions, Members of Congress were less deferential to
the President, and more persons outside the executive
branch were willing and able to challenge the President.
The Vietnam war had sensitized Americans to national
security policy and made them more reluctant to view our
involvement in world affairs as being urgent or irrevers-
ible. At the same time. the author contended, the war had
shattered whatever consensus might have existed within
the United States on national security policyv. Finally,
national security policy issues were increasingly evaluated
in terms of their domestic implications. Our relations
with oil-producing nations. tor example, could directly
atfect the price that Americans paid for petroleum, and
the sale of wheat to the Soviet Union could raise the cost
of many food products at home. Thus. the distinction
between policy areas was becoming blurred.*

Others compared Wildavsky's data (covering 1948
through 1964) with similar data for the vears 1965
through 1975. Thev found that the difference between
the approval rates for domestic policy initatives
and national security policy initiatives had narrowed
considerably.®®

Lee Sigelman has critiqued the use of general
“boxscores” of passage of legislation that Wildavsky and
others emploved. Instead. he suggested. scholars should
focus on the most significant votes. Thus, he examined
Congressional Quarterly’s Kev Votes on which the Presi-
dent had taken a stand and found little difference
between domestic and national security policy issues in
percentages of victories.?

As the findings reviewed above indicate. there is
good reason to hypothesize that the two presidencies is a
time-bound concept, characterizing only the 1950s and
the early 1960s. Many other authors have discussed the
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assertiveness of Congress in national security affairs since
the mid-1960s (although they have not made svstematic
comparisons between domestic and national security
policy support).*

Nevertheless, the notion that the President has sig-
nificant advantages in leading Congress on national
security persists in the literature as the dominant view of
Presidential-congressional relations on national security.
Thus, there is an obvious tension between the two presi-
dencies thesis and arguments of a less deferential
Congress than in the Eisenhower-Kennedy years. Which
view 1s correct?

There 1s more mvolved here than an isolated, albeit
important. empirical question. Whether or not the Chief
Executive has a spectal advantage on national security
matters has important mmplications for his ability to lead
Congress on these policies. Moreover, it the President
does have such an advantage, identifving the source of
this extra support can help us understand the nature of
his leadership resources and thus the potential of his
leadership.

The data in table | provide a broad overview of what
the Chief Executive has experienced in the wav of con-
gressional support for his national security policies. The
two mdexes shown in the table are Non-unanimous Support
(composed of the average support of Members of each
House on all roll-call votes on which the President has
taken a stand, on which the winning stde receives less
than 80 percent of the votes, including paired votes) and
Key Votes (the average support of Senators and Represent-
atives on Congressional Quarterly’s selection of the key roll-
call votes on which the President has taken a stand in
each session of Congress). Employving these two measures
covers both the broad sweep of Presidential support and
the President’s success in obtaining support on especially
significant votes.*!

In general the tvpical member of Congress supports
the President on national security roll-call votes shghtly
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TABLE 1
Congressional Support for the President on National Security Polwy
(Percenivges)
House Senate
Non- Non-

Unanimous Key U nanimous Key
Administration Support Votes Support Votes
Fisenhower R(§) 8 a6 59
Kennedy-Johnson 35 58 57 52
Nixon-Ford 52 48 51 51
Carter a0 48 54 53
Reagan (T981-1986) 52 16 30 93

Figures in the table represent the average support on roll-call votes of
Members of Congress for the President’s stands on national security policy.

Non-Unanimous Support: all roll-call votes on which the President took a
stand. on which the winning side received no more than 80 percent of the vote.

Rev Votes: Congresional Quarterly's selecuon of the most importam roli-call
votes of the congressional session on which the President took a stand.

more than halt the time. There is plenty of slippage
between what the President requests and what Members
of Congress are willing to give him. Certainly the data do
not reveal a Legislature according the President over-
whelming support on national security policy. Yet what
about the relative advantage of national security policy
and domestic policy?

The two presidencies thesis draws no distinction
between opposition and Presidential party members and
thus implies that all Members of Congress are more sup-
portive of the White House on national security policy
than on domestic policy. At the same time, scholars have
commented often upon bipartisanship in national
savarity policy, especially in the pre-Vietnam era.®* Thus,
it 1s possible that any increase in support for the Presi-
dent’s national security policy proposals comes (or came)
from the opposition party. If this is the case. it is an
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important refinement to the two presidencies argument.
It the President’s advantage in leadership on national
security policy is limited to those who do not usually
support him, the potential of his leadership is truncated
considerably.

Conversely, several studies have tHhund that the
greatest potential for the President as party leader lies in
the area of national security policy.* In general, the
largest shifts in congressional voting in response to
Presidential party affiliation occur in national security
policy. This 1s not surprising. Since most Members of
Congress have more freedom from constituency and
interest group pressures in national security policy than
in domestic policy, they are less inhibited in following a
President of their own party. Also, because the President
has a greater personal responsibility for national security
affairs than domestic attairs, his prestige is more mvolved
in votes on national security policy. Thus. his fellow
party members in Congress have more reason to sup-
port him in these matters in order to save him from
embarrassment. In addition, 1t is in national security
policy that Presidents are most likely to ask their party
legions to shift from their typical policy stances. This
reasoning implies that we may expect additional support
for the President on national security policy from his own
party.

Table 2 provides a summary of the relative strength
of domestic and national security policy support across
the last three decades. The data show that the President’s
party has never been a reliable resource ot extra support
for his national security policies. In most instances it
provides less support for the President’s national security
policies than for his domestic policies. The opposition
party, on the other hand, has been the locus of addinonal
support tor the White House's national security policies.
Yet this additional support has diminished substantially
in both quantity and reliability since its peak in the
1950s.
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TABLE 2
Swmmary of Differences Between Congressional Support for the President
on National Security and Domestie Policy
{Percentages)

Non-Unanimows Support

Houwse Senate

President’s Oppasition President’s Opposition

Admirastration Party Party Party Party
Eisenhower -9 17 -6 I8
Kennedy-Johnson -1 S -5 7
Nixon-Ford -3 7 7 9
Carter -2 3 4 -2
Reagan (1981-1986) 14 6 ] -2

Key Votes

Howse Senate

President’s Opposition Pressdent™s Oppostion

Adminnstration Party Party Party Party
Eisenhower -2 14 -9 26
Kennedy-johnson 2 14 -6 10
Nixon-Ford -2 3 3 10
Carter -6 Y -2 R)
Reagan (1981-1986) 5 =11 0 - ¥

Figures in the table represent the average support ot Members of Con-
gress on roll-call votes for the President’s national securinn policy stands minus
their average support for the President’s domestic policy stands. A\ negative
figure indicates more support for domestic than for national security polics.

What accounts for the considerable additional sup-
port Eisenhower received from the opposition party on
national securitv policy? Why have Eisenhower’s suc-
cessors not enjoyed this same advantage? Was his support
the result of his leadership, indicating that the President
has substantial potential to reach out to the opposition
party in Congress to obtain the support he needs for
national security policv? Or was it the result of other
factors?
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There are three alternative explanations for the
flourishing of the two presidencies conduct (more success
in Congress on national security matters) during the
Eisenhower administration. One line of reasoning argues
that the 1950s was an era of bipartsanship and deference
to the President in national security policy. Eisenhower’s
role as a leading tigure on the world stage betore enter-
ing the White House and the consensus generated by the
Cold War simplv encouraged partisan differences in Con-
gress to be set aside when considering national security
policy matters.

It this reasoning is correct, we should find similar
levels of support for the President’s national security pol-
icy from members of both parties and from Northern and
Southern Democrats. Yet, there were clear differences
between Democratic and Republican national security
policy support in the Senate and very substantial dit-
ferences between Southern Democrats and both Republi-
cans and Northern Democrats in both chambers.
Moreover, although Northern Democrats and Republi-
cans had similar levels of support, we should not assume
this is a result of bipartisanship. In addition, the bipar-
tisan-deterence thesis does not explain why Northern
Democratic support exceeded that tor Repul)llc.ms in the
House.

A second explanation emphasizes the relative advan-
tage of the President in his cfforts to obtain passage ot his
policies. It is essentially Wildavsky's argument that a
President devoting his tull efforts to high priority
national security policy 1ssues 1s too much for weak,
docile, poorly informed potential congressional oppo-
nents to withstand.* If this hypothesis is correct, then
there should not have been a decline of the two presiden-
cies conduct unul the conditions underlving the Presi-
dent’s advantages changed.

Yet the two presidencies conduct declined while the
President’s relative advantages remained. One can hardly
argue that national security policy was less salient in the
1960s than in the previous decade. Nor could one
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maintain that Lyndon Johnson was less skilled in dealing
with C ongress than Dwight Eisenhower. Moreover, the
reforms in Congress that complicated the President’s
persuasive task and increased the informaton resources
of Congress occurred in the decade following the 1960554
Nevertheless, the two presidencies conduct did diminish
notably following Eisenhower’s tenure in office. Thus the
relative advantage thesis does not provide a compelling
explanation tor the two presidencies conduct in the
1950s.

A third explanation for the two presidencies conduct
in the 1950s focuses on the substance ot the President’s
policies. Perhaps Eisenhower received additional support
from Democrats on national security policy matters sim-
ply because they agreed with his policies. Tdeallyv, we
would test this hypothesis by assessing the ideological
character of Eisenhower’s national security policies and
the ideological leanings of each Member of Congress and
then determine whether a President’s policies were con-
gruent with the views of Representatives and Senators. It
is very difficult to pxt‘(lsel\ place complex sets of national
security policies or views on them on an ideological scale.
however.

Nevertheless. it is reasonable for us to accept the
widely shared view that characterizes Eisenhower's
national security policy as imernulinn;nlis! and. in the
terms of the times, “liberal.” If the policy substance
hypothesis is correct, we should find that liberals in Con-
gress gave the Republican President unusually strong
support while conservatives, especially conservative Dem-
ocrats, voting without the pull of partv. gave him
unusually weak support. This 1s exactly what happened.
Northern Democrats, almost all of whom were liberal.
gave the President impressive levels of national security
policy support for members of the opposition party while
Southern Democrats, almost all of whom were conserva-
tive, awarded him considerably less support. less than for
anv future Republican President. Republicans. torn
between their generally conservative views and the
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policies of their party leader, accorded the President less
support than their party cohorts gave future Republican
Presidents. In the House they actually gave Eisenhower
less support than did the Northern Democrats.*

The evidence is consistent with the argument thai
the two presidencies conduct of the 1950s was a product
of the substance of President Eisenhower’s national
security policies. On the other hand, the evidence does
not support hvpotheses emphasizing bipartisanship-
deference or the relative advantages of the Chiet Execu-
tive. As our discussion ol our third hvpothesis demon-
strates, similar levels of support do not necessarily
indicate bipartisanship.

The weakness of the bipartisan-deference hypothesis
should not really come as a surprise. In their work on the
uses of history, Neustadt and May term the oft-cited
bipartisan national security policy consensus of the Tru-
man and Eisenhower vears “almost pure fantasv.”
Instead, this era was characterized by “bitter, partisan,
and utterly consensus-free debate.”™

We have seen why the two presidencies conduct
occurred during the Eisenhower admmistration, but why
did 1t dechne under succeeding Presidents? Probably the
most common explanaton focuses on the war i Viet-
nam. The argument that the war shattered a bipartisan
consensus on national security policy, energized congres-
sional opposition to and skepticism ot the Chiet Execu-
tive, and encouraged the development of statt resources
in the Legislature is too well known. Under these condi-
tions we would expect a broad decrease in Presidential
national security policy support.

We have seen, however, that the two presidencies
conduct was never based on bipartisanship, deference. or
relative advantage. Moreover, general support tor
Presidential national security policy did not tall after
Vietnam. In the levels of national security policy support
for the President in summary form. (table 1) the results
are striking. Despite all the difterences among the Pres-
dents and the composition of Congresses and despite the
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extraordinary events through which the country passed,
support tor the President’s national security policies has
remained remarkably stable (with the partal exception of
Non-Unanvmous Support in the House).

There is no question that Vietnam was a traumatic
experience for the nation. Certainly it served as a catalyst
for more extensive and intensive debate over national
security policy and the potential for greater restraints on
the President. Yet, as we have seen, it does not follow that
in the end the President received less support from Con-
gress any more than the increased use of provisions for
the legislative veto in national sccurity policy matters led
to an increase in actual constraints on the White House.

To explain the decline in two presidencies conduct
following the Eisenhower vears. we must focus on the
conditions that underlay it in the 1950s. The two presi-
dencies conduct was contined to the opposition party.
Eisenhower’s combination of conservative domestic pol-
icies and internationalist national security pohaes ¢heited
support from liberal Democrats tor the lauer. creating
the gap between domestic and national security policy
support upon which the two presidencies depends.

Succeeding Republican Presidents continued to otter
conservative domestic policies. but then “hawkish™
national security policies no longer appealed 1o Northern
Democrats. Presidents Nixon, Ford. and Reagan did
obtain relatively strong support from Southern Demo-
crats (typically, they received more support than Ken-
nedy or Johnson). Thus we sce some signs of two
presidencies conduct. Yet the consistent responses of con-
servative Southern Democrats to conservative Republican
Presidents inhibited the development ot svstematice dhif-
ferences between national security and domestic policy
support.

Democratic Presidents simplhy received low support
on both national sccurity and domestic policy trom
Republicans, who remained overwhehningly conservative,
Neither Kennedy, Johnson, nor Carter offered the
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opposition nationa securitty: policies diat 1t iound conge-
nial. This undermined the basis for the two presidencies
conduct.

In sum. there is less te the two presidencics conduct
than meets (or mer) the eveo As a deseriptuon ot an
unportant characterisuie in natonal policy making, 1t was
largely a short-term phenomenon. As an explanaton tor
the gap between national security and domestic policy
support. 1t conttused the forest with the trees. Presidents
Fove enjoved no tree nde i the national security policy
realm. Thev have generally obtamed support the old
tashioned wav: appealing to independent authorities with
the substance of policies. Policy preference. not Presiden-
tial deference. has dominated Excoutive-Legislature
relations on natonal security policy.

Can the President lead Congress on national security
policvz The answer s cotapiex. Certainly the President
cannot assume congressional support on natonal security
issues. Leadership on such questions s just as great a
challenge as on domestic policy matters. Thus the Chiet
Exccutive must marshatl his resources and attempt o
construct a winning coahitton in the Legislature. Since
lcadership resources wre lnmted. the President will have
1o choose carefullv the issues on winch to ficht. He can-
not win cvery battle o which he mav wish to engage.
Morcover. since congressional stipport is not completely
dependable. the composinion of coalinons will vary with
the issuel inareasing the Ciniet Executive’ s leadership
burden.

Yer the President does recene congressional support
for his nattonal security policies. He ends up obtaming
much. and ofien most. of what he requests from Con-
gress. Some of this suppottas the result of the con-
grucnce ol policy views between members ot the
Legislatioe and the Chiel Executive, but there s albso an
important role for Presidental leadership.

Lhis is notaioic mowlhich the President simphy bends
the Legislature o his with, however, Rathero s leader-
ship o the Amencan aadimon of persuasion. Presidental
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leadership on national security policv, as in all other areas
of policy, is leadership at the margins. Rarelyv are Presi-
dents i a position to create through their own leadership
opportunities for major changes in policy. They may
exploit favorable conditons in their environments to
bring about policy ch;mge, however. An aroused public, a
tavorable party balance in Congress, or events abroad can
provide the setting for successtul Presidential ininatves
in national security policy.

Conclusion

There is no question that the Founding Fathers
bequeathed the President a formidable challenge when
thev constructed the Constitution’s Sep;n‘ati(m of powers.
Not only does the Chief Executive require the acquies-
cence of independent political actors to establish a
national security policy, but these other participants,
including the publlc often view ssues differenty than
the White House and are not dependably responsive to
the President’s efforts at leadership.

The obstacles to Presidential leadership mayv be dis-
ne%smg to some observers, cspcudll\ these who value
continuity. secrecy, and dispatch in the conduct of
national security policy. Yet historical perspective s use-
ful here. (()nglcss has been intimately involved 1
national security matters from the l)egnmmg. and Ihl.\ is
what the American people desire and how the Framers
designed the svstem. It 1s by no means clear that the
exccutive branch has a monopoly on wisdom or that
national security policy cannot benetit trom a deliberative
process, even at the cost of speed and secrecy in action,

Morcover, it is not apparent that congressional
involvement in national security policy has been
extremely costly to the nauon’s long-run mterests.
Although one can aite cases in which Congress mav have
acted unwiselv, there are an equal number of mstances in
which the executive branch can be satelv accused of the
same fathing. At the same tme, there are few examples in
which the President has simply been unable to actim an
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emergency because of systemic constraints. The War
Powers Resolution, the most notable effort ot Congress to
formally constrain the President, has not proven to be a
significant restriction, and systematic evidence shows
that Presidents have not reduced the use of force in
international relations over the past decade.’

Congress and the public are most likelv to be con-
cerned with national security affairs when the issues
involved are salient to them. Their participation is
entirely appropriate because such matters are usually at
the core of defense and foreign policy. It is difficult to
articulate a view of democratic government that does not
accord citizens and their elected representatives a central
role in important matters of national security policy. In
addition, Chief Executives in a democracy need the
support of the people if they are to successtully establish
and implement policies that require sacrifice and moral
commitments.

By examining the strategic position of Presidential
leadership, we enrich our understanding of the nature of
making national security policy in the United States. We
must accept disagreement between the President and
Congress as inevitable and adjust our expectations of
Presidential leadership accordingly. recognizing that effi-
ciency is not the only criterion by which we evaluate gov-
crnment. At the same time, we should not forget that the
President remains the predominant figure in making US
national security policy because of both his role in initiat-
ing policy and his constitutional authority to take some
actions in the mnational security realm without
congressional approval.

Increasing the potential of Presidenual leadership.
and thus providing more latitude for rapid policy change.
would require more than changing the occupant of the
Oval Office. It would necessitate changing the political
svstem. Moreover, providing the appropriate environ-
ment for dominant Presidential leadership would require
alterations in American political culture as well as the
revamping of American political institutions.
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Such changes are both unhkely and undesirable. We
are going to be living with separate msttutions sharing
powers for the toreseeable tuture. It is important chat
we understand the constitutional svstem and appreciate
its advantages for conducting stable. democrauc
government.
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XECUTIVE
PREROGATIVES, THE
CONSTITUTION, AND
NATIONAL SECURITY

Bv JOSEPH E. GOLDBERG
National Defense University

Whatever the extent of Presidential power on more tranguil
occastons, and whatever the yight of the President to execute
legislative programs as he sees fit without yeporting the mode of
execution to Congress, the single Presidential purpose disclosed
on this record is to faithfully execute the laws by acting m an
emergency to maintain the status quo. thereby /))'mﬁ‘nling collapse
of the legislative programs until Congress could act.
—Chiet justice Frederick M. Vinson

EDMUND BURKE, THE GREAT EIGHTEENTH-CENTURY BRIT-
ish philosopher, carefully distinguished between pruden-
tial judgment and “metaphyvsical”™ or “theoretical”
reasoning. Prudence was the concern of the statesman,
and the statesman’s concern was with the good ot a par-
ticular regime, while the philosopher’s concern was with
truth, which 1s abstract and not necessarily rooted i a
concrete political circumstance.

The delegates to the Federal Convention of 1787
met in Philadelphia to resolve the major issue of the
moment. The Founding Fathers were concerned with the
circumstances surrounding a particular concrete political
circumstance: an accepted realization that the Articles of

I'his paper was fivst published i The Atlantic Commmenaty Quarierhs,
Spring 1958,
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Confederanon, which had served as the governing instru-
ment since independence from Great Britain. had not
provided sound government.! There was general con-
sensus among the delegates that the Arucles of Con-
tederation had resulted in a feeble union. and that there
must be an energetic executive under a republican form
of government. Thev were. however, aware of the ditfi-
culty imposed by the necessity of reconciling these two
conditions, and there was dlsdqrcemcm as to wavs of
resolving the tenston between republican energv and
republican virtue.

Although the Founding Fathers were statesmen, not
philosophers, they had reflected upon both the phi-
losophic theories of politics as well as the annals of poliu-
cal life. The founding of the American Republic,
consequently, is one of those rare moments in history that
combine deliberation and action.

Republican Government

Both the Federalists, who advocated an extended
commercial republic, and the anti-Federahists. who sup-
ported a small agrarian republic, agreed that the republi-
can form of government was most desirable.” No other
form of government, Madison wrote in Federalist, No. 39,
“would be reconcilable with the gentus of the people of
America...." A republican form of government, Madison
continued, 1s

a government which derives all aits powers directlv or
indirectly from the great body of the people. and is
administered by persons holding their offices during plea-
sure. for a limited period, or during good behavior. It is
essential 1o such a government that it be derved trom the
grear bodv ol the society, not trom an inconsiderable
proportion, or a favored class of it ..

Madison’s exposition of the principles of the republican
torm is true to the etvmology of the very word yepublican
(from the Latin res publica, literallv. “the public thing™).
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The great debate that took place within the Constitu-
tional Convention was not over the desirability of republi-
can government but how best to preserve the virtues of
republican government while securing the natural rights
of American citizens. The intent of the republican gov-
ernment is to secure the natural rights ot its citizens. In
this sense, the ends of government stated in the Preamble
to the Constitution reflect the modern naturai rights doc-
trines of Hobbes and Locke, which constitute the inform-
ing principles of modern liberal democracies. Thus, to
ensure man’s natural rights, government is bound to rule
by law. Both governed and governing are bound by law
itselt” to ensure that the law i1s promulgated in an accept-
able way, that the law 1s known, and that the law is
applied equally. The fundamental law, the Constitution,
provides the procedures by which law is promulgated and
applied. The great theoretical contribution that the
Founding Fathers made to the science of politics was the
construction of a form of government that provided
republican cures for republican ills.

Establishment of a Republican Presidency

Following the Revolutionary War, State consttu-
tons—with but few exceptions—established weak execu-
tive branches of government. Strong executives were
identified in the minds ot the people as a threat to their
individual liberties. Charles Thatch points out in his clas-
sic study, The Creation of the American Presidency. that the
outstanding characteristics of the chiet magistracy in the
States were short terms, strict limitations on receligibility,
and election by the legislature.® State executives could lay
no real claim 1o executive independence tfrom the legisla-
tive will, resulting in State governments that were unable
to moderate the demands of the people and provide
stable government. Speaking on the tloor of the Constitu-
tional Convention, james Madison characterized the
lessons drawn tfrom the state experiences:
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Experience had proved a tendency in our governments to
throw all power nio the legislative vortex. The Executives
of the States are in general littde more than cvphers: the
legislatures omnipotent. If no etfective check be devised
for restraining the instability and encroachment ot the
latter, a revolution of some kind or the other would be
mevitable.!

Article VIII of the Artcles of Confederation
provided for the establishment of a Committee of the
States composed of one delegate from each of the States.
The committee appointed other committees and civil
ofticers necessary to conduct the general affairs of the
nation, and trom the Committee of the States one dele-
gate would be selected to serve “in the office of presi-
dent.” His term of office was limited to one vear and his
general responsibiliies were those of a presiding officer.
Like the State experiences. the lessons learned from the
vears under the Articles of Confederation pointed to the
need for a strong exccutive capable of providing strong
administration and eftective leadership.

Both the State and national experiences under the
Articles of Confederation demonstrated the dangers of
governments invested with insutficient means to tulfill
the responsibilities entrusted to them by the people. The
critical task for the architects of the American regime was
to create an energetic executive compatible with the
republican form of government. Both Federalists and
anti-Federalists recognized the value of an energetic
executive.

Writing in Federalist, No. 70, Alexander Hamilton
expressed the view that "energyv in the Executive is a lead-
ing character in the definition of good government. It is
essential to the protection of the community against for-
eign attacks; it 1s not less essential to the steady admin-
istration of the laws....”™ As de Tocqueville observed,
“The lawgivers of the Union appreciated that the execu-
tive power could not worthily and profitably carry out its
task unless it was given more stability and strength than
were granted in the individual states.™
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One of the leading anti-Federalists, George Mason,
argued on the floor of the Constitutional Convention on
June 4 that one of the advantages of a unitary executive
was the “secresy [sic], the dispatch, the vigor and energy
which the government will derive from it, especially in
time of war.”” Mason quickly pointed out that despite his
belief that a strong executive was necessary, “the govern-
ment will of course degenerate ... into a monarchy—a
government so contrary to the genius ot the people that
they will reject even the appearance of it.™ As was the
case with many of the anti-Federalists, Mason feared that
the power of a unitary executive would be directed
against the freedom of the States.

Despite his recognition that executive energy was
desirable, he proposed the creation of a multiple execu-
tive consisting of three persons, one each from the north-
ern, middle, and southern states. This scheme would
have created an executive incapable of good government.
But such an executive would have been incapable of
mischief at the expense of the States.

At the other extreme Alexander Hamilton argued
that there could not be good government without a good
executive, a view he later articulated in Federalist, No. 70,
when he contended that “we ought to go as far in order
to attain stability and permanency, as republican princi-
ples will admit.” Republican principle, he proposed,
would allow the establishment of a legislature in which
one branch, the Senate, held their offices for life or for
good behavior and an executive was elected to serve dur-
ing good behavior. A convincing argument can be made
that Hamilton conceived of a strong republican executive
and a permanent Senate as a means of restraining the
excesses of popular government, but the recognition of
such excesses does not mean that Hamilton was an enemy
of republicanism. Hamilton’s sober retlections on the
strengths and weaknesses of the form of government he
most desired are reminiscent of the statesman’s caretul
reflections on political principles. He was not a blind
partisan of republicanism, but a thoughttul one.
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The comnitment to republican principles was so per-
vasive among both Federalists and anu-Federahsts that
the authors of the Federalist Papers (in this case Hamilton)
were forced to deny that the executive department of the
proposed government was the embrvo of a future mon-
archy. Federalist, No. 67 through No. 71, emphasized the
repubhican character ot the proposed Presidency and
carefully argued that the American executive brauch
would not resemble the Britsh monarchy. The fact that
Hamilton constructed his arguments to show that the
Presidency was consistent with the genius of republican
government demonstrates the strength ot the tear of
growing monarchism among the opposition.

Whether or not Hamilton believed that his proposal
could be adopted cannot be answered, but there i little
question that Hamilton’s plan introduced into the consti-
tutional deliberations the most explicit statement favoring
a strong national executive with republican energy. In
Federalist, No. 70 through No. 77, Hamilton identified the
ingredients of an energeuc executive: untyv. duration,
adequate provision for its support, and competent
powers.

A unitary executive, Hamilton states in Federalist. No.
70, is more conducive to “decision, activity, secrecy, and
dispatch.” An executive consisting of two or more is
always in danger of differences, thus inviting dissension
within the branch. Further, such dissension would
weaken the dignity and authority of the otfice. which
would in turn frustrate “the most important measures of
the government, in the most critical emergencies of the
state.”! Such disputes within a plural executive would. he
emphasized, open the community to irreconcilable
factional dispute.

Hamilton contended in Federalist, No. 70. that unlike
the executive branch, where quickness of action s
desirable, “in the legislature, promptitude of decision is
oftener an evil than a benehit.”!! A decision or resolution
of an issue, Hamilton argued, suggests that the
opposition has been put to rest. A legislature, unlike an



EXECUTIVE PREROGATIVES AND NATIONAL SECURTEY 169

executive, benetits from differences of opiion precisely
because such ditterences force the body to be delibera-
tive. Deliberation and circumspection are necessary to
moderate the excesses of the majority. While dissension is
appropriate for the deliberative body, such dissension s
mappropriate and harmful to the role of the executive
because conthcet weakens the necessary ingredients—vigor
and expedition—so vital 1o the office. This is particularly
true with regard to the President’s ability to conduct war.
“In the conduct of war, in which the energy of the kExecu-
tive 1s the bulwark of the national securitv, everv thing
would be to be apprehended trom its plurality.”!? As
Hamilton later argued in Federalist, No. 74, VOf all the
cares or concerns ot government, the direction of war
most peculiarly demands those qualities which distinguish
the exercise of power by a single hand.”" The conduct of
war, he adds, requires directing and emploving the
common strength of the nation.

De Tocqueville summarizes the dilemma ot Execu-
tive power. “The American lawgivers had a difficult task
to fulhill; they wanted to create an executive power
dependent on the majority that vet should be sutticiently
strong to act {reely on its own within its proper sphere.”™
The Presidency, consequently, must be understood 1n
light ot the entire structure establisked at the Constitu-
tional Convention. As de Tocqueville and Hamilton state.
a republican government depends upon the majoriry.
The distribution of power, or more properly stated, the
assignment of executive responsibilities, was purposefully
designed. The “framers™ distributed functons considered
to be natural to cach of the branches ot government,
despite the existence of some arcas of ambiguity. The dis-
tribution of the war-making powers is an example of this
problem.

An additonal reason led the founders to believe that
the country would be safer with the President in control
ot the military. Federalist, No. 10, identifies the propensiy
of popular government to fall vicum to the dargerous
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vice of faction—especially majority faction.’> Irrespons-
ible majorities, acting in response to the spirit of the
moment, constitute a greater threat to popular govern-
ment than the potential dangers of monarchy and aristoc-
racy.

For Hamilton the Presidency should be a check upon
the excesses of the populace, and Gouverneur Morris
went so tar on July 19 as to argue that it was necessary
for the executive to be the “guardian of the people, even
of the lower classes, agst. Legislative tyranny, against the
Great & the wealthy who in the course of things will nec-
essarily compose—the Legislative body.”'% At the time of
the founding, legislative tyranny was feared as much if
not more than executive tyranny. This, in fact, was the
original justification for the creation of a bicameral legis-
lature: to retard legislative action and promote delibera-
tion. De Tocqueville observed that “the Americans could
not eliminate that tendency which leads legislative assem-
blies to take over the government, but they did make it
less irresistible.”!” De Tocqueville’s observation, in tact,
parallels that made in Federalist, No. 71, where Hamilton
added, “In governments purely republican, this tendency
is almost irresistible.”'™ Hamilton’s argument is worth
stating at length:

The representatives of the people, in a popular assembly,
seem sometimes to fancy that they are the people them-
selves, and betray strong symptoms of impatience and dis-
gust at the least sign of opposition from any other
quarter; as if the exercise of its rights, by either the execu-
tive or judiciary. were a breach of their privilege and an
outrage to their dignity. They often appear disposed to
exert an imperious contro! over the other departments;
and as they commonly have the people on their side, they
always act with such momentum as to make it very diffi-

cult for the other members of the government to maintain
the balance of the Constitution.!?

James Madison, writing in Federalist, No. 51, recog-
nized that the Constitution was designed to check the
Congress (as mentioned above by dividing the legislature
into two branches, each one having different modes of
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election and ditterent principles of action) and forufy the
executive branch. Each branch of government was given
sufficient constitutional means and personal motives
to resist encroachment by the other. In Madison’s words,
“Ambition must be made to counteract ambition.
The interest of the man must be connected with the
constitutional rights of the place.”"

There is little doubt that the control of the military
was viewed as a necessary but potentiallv dangerous
weapon of power. The Founding Fathers recognized the
dangers that a standing army posed to the hiberties of a
country, but they also recognized that a primary failing of
the Articles ot Confederation was their mability to guar-
antee support for the adequate defense against both tor-
eign attack or domestic instability. The Constitution
entrusted an army to the national government and not
the State governments. For this fundamental law, the
authors were required to provide adequate justification.
In Federalist, No. 25, Hamilton observes that because the
army potentially was such a dangerous weapon of power,
it was better to entrust such authority in those hands “of
which the people are most likely to be jealous, than in
those of which they are least likely to be jealous.™! Of
special interest is Hamilton’s reference to a now familiar
theme, “For it is a truth, which the experience of ages has
attested, that the people are always most in danger when
the means of injuring their rights are in the possession of
those of whom they entertain the least suspicion.™?

Hamilton, in Federalist, No. 69, compared the Presi-
dent’s power as Commander in Chief with that possessed
by the British monarch and the governor of New York,
the State whose constitution provided its executive with
the greatest amount of power. Hamilton emphasized that
in comparison to both offices, the Presidential authoriza-
tion is limited by the fact that he “will have only the occa-
sional command of such part of the militia of the nation
as by legislative provision may be called into actual service
of the Union.” Second, whereas the Presidential authority
enables him to be the supreme commander and director
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of the military and naval forces, the British king can both
declare war and raise and regulate the armies and
fleets.”? The entire point of Federalist, No. 69, is to dem-
onstrate how limited the Presidential grant is in com-
parison to other executives.

The power to conduct or wage war and the constitu-
tional authority as Commander in Chief were viewed as
executive responsibilities because of the ability of the uni-
tary executive to act with secrecy, dispatch. vigor, and
energy and because the executive was more likely to be
scruunized for abuse of power than the legislature within
a republican form of government.

The Ends of Republican Government

The Founding Fathers believed that the constitu-
tional design of the proposed republic would provide the
means by which the abuse of power could be prevented.
Essential to that design was the provision of sufficient
strength so that the government could fulfill the desired
ends. John Marshall characterized Alexander Hamilton's
opinion on this matter:

It was known that, in his judgment, the constitution of the
United States was rather chargeabie with imbecility, than
censurable for its too great strength; and that the real
sources of danger to American happiness and liberty.
were to be found in its want of the means to effect the
objects of its institutions;—in its being exposed to the
encroachments of the states,—not in magnitude of its
powers.>!

How much power must be granted to the newly cre-
ated government could not be ascertained with precision.
As John Marshall was later to argue in McCulloch v. Mary-
land, “the government, which has a right to do an act and
has imposed ou it the duty of performing that act, must
according to the dictates of reason, be allowed to select
the means.”?> The Constitution, unlike a legal code, did
not intend to designate “all [of] the subdivisions of ... its
great powers in the Fundamental Law.”? Marshall's
opinion, of course, referred specifically to the powers of
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Congress as stipulated in arucle I, section 8, of the
Consutution, but the argument is applicable to other arti-
cles as welll It the end of government is legitimate and
within the scope of the Constitution, then there is a
responsibility to use those means available.

Writing 1n Federalist, No. 23, Hamilton raised the
issue of what was necessary tor the common defense. The
government must raise armies, build and equip fleets,
prescribe rules tor the government of both, direct their
operations, and provide for their support. What is critical
is Hamilton's formulation of how the powers necessary
for the common defense should be allocated

These powers ought 1o exist without limitation. because 1t
15 impossible to toresee or define the extent and variety of
national exigencies. or the correspondent extent and vari-
ety of the means which may be necessary to sauistyv them. >

Because no one could foresee the shape of dangers that
might arise in the tuture, the means to meet them should
not be shackled with constitenional restraints. Hamilton
stressed that “a government, the Constitution of which
renders it unfit to be trusted with all the powers which a
free people ought to delegate to any government. would be an
unsafe and improper depository of the NATIONAL INTER-
ESTS, wherever THESE with propriety be confided. the co-
incident powers may sately accompany them.”™®

As a sovereign entity, the United States is invested
with all the powers, rights, immunities, and privileges rec-
ogm/e(l by international law. As James Wilson described
it, “When the United States declared their independence.
thev were bound to receive the Law of Nations in its
modern state of purity and refinement.” In 1936, Justice
Sutherland’s epinion in United States v. Curtiss-Wright
Export Corporation echoed Wilson's position. "By the Dec-
laration of Independence, ‘the Representatives of the
United States ot America’ declared the United (not the
several) Colonies to be free and ‘independent states’ and
as such to have ‘full Power to levy War, conclude Peace,
contract Alliances, establish Commerce and to do all
other Acts and Things which Independent States mav of
right do.”™
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Foreign relations power, as such, is exclusively a
power of the national government. Article 1, section 10,
of the Constitution restricts State action: “No State shall
enfer into any treatv, alliance or confederation; grant let-
ters of marque and reprisal.” or without the consent of Con-
gress, enter into any agreement or compact with a foreign
power.

Despite the fact that the United States is a member of
the family of nations and enjoys those powers of sov-
ereignty, the decision as to how those powers are to be
employed, rights to be maintained, and responsibilities
fulfilled must still be delegated to specific offices. That
specification is done broadly by the Constitution. The
Constitution commits these powers to the political discre-
tion of the President and Congress. And as Marshall
argued in Marbury v. Madison:

This original and supreme will organizes the govern-
ment, and assigns to different departments their respec-
tive powers. It may either stop heve. or establish certain
limits not to be transcended by those departments.

The government ot the United States is of the latter
description. The powers of the legislature are defined and
limited; and that those limits may not be mistaken, or for-
gotten, the constitution is written. 'To what purpose are
powers limited, and to what purpose is that limitation
committed to writing, if these limits may, at any time, be
passed by those intended to be restrained? The distinction
between a government with limited and unlimited powers
is abolished. if those limits do not contine the persons on
whom they are imposed, and if acts prohibited and acts
allowed, are of equal obligation.*

But though desirous of an energetic government
capable of fulfilling its constitutional ends, the I*()undmg
Fathers imposed limits. Constitutional government is
opposed to arbitrary rule. Unlike arbitrary rule where
heads of government can engage in any activity at their
will for whatever end they may choose, limited govern-
ment restricts both the ends and means of government.

Yet government should be limited for some purpose
or end. For the United States. the limitadon 1s to secure
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the natural rights of 1ts citizens. Thus, government can be
limited and at the same time energetic—a point empha-
sized in the political teachings of Hamilton and Marshall.
Stating this point in United States v. Maurice of al., Marshall
said, “{The United States'} powers are unquestionably
limited; but while withiiz those limits, it 1s perfect govern-
ment as any other. having all the faculties and properues
belonging to a government, with a perfect right to use
them treely in order to accomplish the objectives of its
institutions. ™!

Prevogative

There are times, however. when a government
confronts a political situation that is unpredictable, or
deviates from experience or expectation. The condition
of war, for example, 1s not an evervday condition nor is
civil unrest or failure of a naton’s financial structure.
The national interest may require that action be taken
that either has not been provided for in Law or would be
contrary to what the law clearly states. This power to act
according to discretion for the public good without
prescription of law, and sometimes against it, is the power
of prerogative. Prevogative received its clearest statement
in chapter XIV of John Locke’s Second Treatise of Crvil
Government. Locke stated that in those instances where
the law cannot provide tor a remedy, authority io act
“must necessarily be left to the discretion of him, that
has the Executive Power in his hands. to be ordered
by him, as the publick good and advantage shall
require. ...

A.V. Dicey's monumental study, Introduction to the
Study of the Law of the Constitution, identifies the origin of
prerogative not with an act of Parliament but with “the
residue of discretionary or arbitrary authority, whic h at
any given time is legally left in the hands of the Crown. "
Dicey points out that at one time the King was in fact as
well as in name “the sovereign.” William Blackstone’s
Commentaries on the Laws of England. written from
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1765-69, suogesled in book I that the royal plelogame
was invested in royal hands by the British constitution.
Prerogative was placed in a single hand, Blackstone
argues, for the purpose of unanimity, strength, and dis-
;,m(h It the power were not unitary, then prerogative
would be subject to many wills and, “if disunited and
drawing difterent ways, create weakness in a govern-
ment: (md to unite those several wills, and reduce them to
one, 1s a work of mme time and delayv than exigencies of
state will aftord.”

Dicey ar chd lhdt from the ume of the Norman Con-
quest to the Ruolutl(m of 1688, the Crown did possess
many of the attributes of sovereignty. During the reign of
the Stuarts, the doctrine of prerogative was maintained
not only by the king but by those who favored an increase
in roval authority.® But, he argued, prerogative as
understood during genuine monarchical power no longer
existed. Hamilton, writing in Federalist, No. 26, made the
same point as Dicey. With specific reference to the right
of the British monarch to maintain a standing army,
Hamilton points out that prerogative existed in England
for a long time after the Norman Conquest. Gradually,
however, “inroads were ... made upon the prerogative, in
favor of liberty, first by the barons, and afterwards by the
people, till the greatest pdll of its most formidable
pretensions became extinet.™

The great English histortan, T.B. Macaulay, writing
in The History of England, traces the limitations on the
roval prerogative from prohibiting legislation without
parliamentary approval, imposing taxes without parlia-
mentary consent, and limiting the king's administration
of the realm.?7

Nevertheless, Dicey believed that the prerogative was
transformed in British Government into parliamentary
conventions. We may use the term “prerogative™ as

equivalent to the discretionary authority of the executive,
and then lay down that the conventions of the constitution

are in the main precepts for determining the mode and
spirit in which the prerogative is to be exercised, or (what
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1s really the same thing) for fixing the manner in which
anv transaction which can legally be done in virtue of the
Roval prerogative (such as the making of war or the
declaration of peace) ought to be carried out.*
Given the rise of parliamentary supremacy in Great
Britain, the discretionary power of the monarch was
defined and moderated through the sovereign body. Dis-
cretionary authority still exists, but that authority is “con-
stitutionalized.” Given the fact that the Briush
Constitution 1s unwritten and an act ot Parhament stands
as the supreme expression of what is necessary for the
public good, the prerogative is no longer monarchical but
now parliamentary. Prerogative, itselt, has accompanied
the transformation of the British regime from a mon-
archy to an aristocracy and ultimately to a democracy.
Unlike the British Parliament, the American Legisla-
ture is not supreme. Constitutionally, acts of Congress
must be in conformity with the fundamental law. Argu-
ing in Federalist, No. 78, Hamilton emphasized how
important it is tor limited constitutional government to
have a judicial branch and not the Legislature or the
Executive to judge legislative action.
There is no position which depends on clearer principles,
than that every act of a delegated authority, contrary to
the tenor of the commission under which it is exercised. is
void. No legislative act, therefore, contrary to the Consti-
tution. can be valid. To deny this, would be to attirm. that
the deputy is greater than his principal: that the servant is
above his master; that the representatives of the people
are superior to the people themselves; that men acting by
virtue of powers, may do not only what their powers do
not authorize, but what they forbid.»

As Marshall emphasized in Marbury v. Madison, the origi-
nal and supreme will of the people expressed itself in the
Constitution. The authority of that fundamental law
organizes and assigns to different branches their respec-
tive powers—not the Legislature, and not the Executive
As a consequence, the delegation of discretionary power
to act for the public good cannot emanate trom the Legis-
lature, from the Executive, or from the Court. The
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power to so act for the public good must spring from the
Constitution itself.

James Wilson, an influenual delegate to the Consutu-
ttonal Conventon trom Pennsvivania, had reviewed the
question of prerogative and its abuses by Charles T and
later by Parliament itself in “Considerations on the
Nature and Extent of the Legislative Authority of the
British Parliament.” 1774, Wilson did not object to pre-
rogative itsell, but to the abuse of prerogative, concluding
that "a discretonary power of actung where the laws are
silent, is absolutely necessary, and that this prerogative is
most properly entrusted 1o the executor of the laws.™ "
Like Locke, Wilson recognized that the power of pre-
rogative exists for the purpose of serving “public
treedom or utiliry.”

Wilson, like other delegates to the Constitutional
Convention, recognized the need for discretionary
authority. But like others at the Philadelphia convention,
Wilson recognized that the form of government estab-
lished by the deliberations would not permit a simple
adaptation of the Briush form. On June I, Wilson said
that “he did not consider the Prerogatives of the British
Monarch as a proper guide in detining the Executive
powers. Some of these prerogatives were of a Legislative
nature. Among others that of war & peace &c. The only
powers he concetved strictly Executive were those of
executing the laws, and appointing ofticers. not [apper-
taining to and] appointed by the Legislature. ™!

Wilson's June | speech is revealing for a number of
reasons. First, the Constitution does not tollow the British
model, a point already made. Second. prerogative itselt is
not mentioned in the Constitution. An exphicit grant of
prerogative power is not to be found in any of the articles
of the Constitution. And third, though prerogative itself
is not explicitly mentioned in the fundamental law, many
of the powers that are associated with prerogative are
explicitly mentioned in article 1. Section 2 of the Consti-
tution provides the President the “power to grant
reprieves and pardons for offenses against the United
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States. exeptin cases of impeachment.” as well as estab-
lishing the President as “commander-in-chiet of the army
and navy of the United States: and of the militia ot the
several States, when called mto the actual service ot the
United States.” Section 3 grants that the President “shall
receive ambassadors and other public mmisters.”™ All ot
thiese powers. together with his temporary veto power,
owed their origin to the roval prerogative.

Constetrtional Prevogatiee and the Executice

Although prerogative itselt cannot be tound n the
Constitution. powers that owed their origin o preroga-
tive can be found. For this reason. Presidents have been
able to act according to discretion for the public good
without prescription of law and sometimes against it
when, i thewr judgment. such actions are necessarv. And.
as expected, whenever such actions have taken place. the
constitutionality of those actions has been called into
question. The tact that discretionary action can take place
and 1s challenged on its constitutionality 15 to be expected.
First, unlike the British system. which can resolve such
matters through acts of Parhiament, the American form
of government has no such casy resolution. Because
executive action most often touches upon the constitu-
tional grants of power given to the Legislature. notably in
the conduct of toreign aftairs, confrontation occurs
between Congress and the President. But because the
American founders had the wisdom to deny the strongest
branch of government, the Congress. the ultimate
authority to decide these issues, the issues have clumately
been resolved through constitutional review by the
Supreme Court. The tfounders thus successfully constitu-
tionalized the power of prerogative.

In almost all instances where Presidents have acted in
the name of the public good without expressed constitu-
tonal delegation of authority, they have justified their
actions on constitutional grounds. These justifications
have recognized the lack of expressed constitutional
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prohibinion against the action: have contended that the
presevvation of the Constitution nsel depended upon
swift executive acton: have justitied discretnonary acuon
on the basis of their oath of office or on the wording ot
another portion of article I wuch as the responsibility to
ttke care that the laws be faithtully executed: or have
supported such action in terms of thenr responsibilinies as
Comumunder e Chiet of the Armyv and the Nawy,

A historical examination of these issues s bevond the
scope of this paper. The right of discretionary action tor
the public good will continue unsetded as long as tuture
Presidents will be torced to act swiftly and often without
legislative or constitutional authorization. There is
strength i the Founding Fathers™ position that “because
1t 1s impossible to foresee or define the extent and variety
of national exigencies. or the correspondent extent and
variety of the means which mayv be necessary to satisty
them.” the powers of national defense must remain
unhimited. The greater danger is to insist upon strictly
defined fits upon executive action. Such legislation vio-
lates the spirit of the fundamental law and could pre-
clude a necessary response required for national detense.

Ultimatelv, the issue of prerogative poses the ques-
non of confidence in the experiment of frec government:
an ability to have trust in elected ofticials and the struc-
ture ol government set in place to correct imbalances that
mav arise. Whether the greater danger to national hberty
and freedom rests with executive action in foreign attairs
unfettered by legislative resolutions or an Exccutive
unable to act quicklv in the realm ot foreign aftairs
because of legislative enactment remains the eriical gues-
tion. The formulation of the problem in this way recalls
Hamilton's words in Federelist. No. 25:

We must expose our property and liberty 1o the mervey of
torcign invaders and imvite them by our weakness to sewze
the naked and defenseless prev. because we are afrad
thar rulers, created by our choice, dependent on our will,
might endanger that hibertv by an abuse of the means
NECESSATY Lo s l)]‘('S(‘l‘\'il“()ll.
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- nations pay little regard o rules and maxims calculated
in their very nature to run counter 1o the necessites ol
societny. Wise politicians will be cautious about tettering
the government with restrictions that cannot be observed.
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RESIDENTIAL
TRANSITIONS AND NATIONAL
SECURITY ISSUES

By JAMES P. PFIFFNER
George Mason University

Every new Administration feels it has a mandate for new foreign
policy ...

—7Zbigniew Brzezinski

ON 20 JANUARY 1981, HAMILTON JORDAN WAS ABOARD
Air Force One at Andrews Airfield while Ronald Reagan
was being sworn in as President of the United States. For
the past year Jordan had been handling the negotiations
with Iran for the US hostages, who were about to be
released. Shortly after noon, he called the White House
situation room to ask the status of the hostages. He was
informed that because Jimmy Carter was no longer
President he was not cleared to receive that information.!

This vignette illustrates the suddenness with which
Presidential power in the United States is shifted. In an
important sense, the perceived transition of power, if not
authority, extends back in time to the November election.
If the incumbent is not reelected his influence begins to
wane as foreign governments realize that the President
cannot commit the US Government beyond 20 January
and the permanent bureaucracy slips into neutral gear as
it awaits new direction. The incoming President must
choose a White House staff, appoint a cabinet, select
political appointees to run the executive branch, get con-
trol of the bureaucracy, formulate a budget, and push his
own legislative agenda.?
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The paradox of each Presidential transition is the
need 1o move the government in the direction promised
in the campaign and yet assure continuity. The leader-
ship mayv change, but the government of the United
States remains. It must honor its previous commitments
and pursue its intervests with constancy. These issues are
most acute when control of the Presidency changes
parties, as it has five times since World War i1,

Policy

In everv election since 1944, the incumbent Presi-
dent has briefed Presidential candidates on national
security issues soon after the nominating conventions.
Outgoing and incoming Presidents take pains to make it
publicly clear that the full power of the Presidency rests
with the incumbent, and sometimes efforts also are made
to convey agreement between the old and new admin-
istrations. An example of the rhetoric and dangers of this
is the 1968-69 transition from Johnson to Nixon. After
the 11 November meeting between Johnson and Nixon
they held a news conference to assure US allies and
enemies and the American people that US foreign policv
would be constant. Nixon stated. "l gave assurance ... to
the Secretary of State, and, of course. to the President,
that they could speak not just for this Administration but
for the Nation, and that means for the next Administra-
tion as well.” The Johnson administration was pleased.
but Nixon scon had second thoughts about giving the
administration what might have appeared to be a blank
check. He soon amended his statement by saying that he
would expect to be consulted on any major decisions.
This was clearly unacceptable to Johnson, who said, “...1
will inake whatever decisions the President of the United
States is called on to make between now and January
20th.”

When newly elected Presidents make the difficult
change from campaigning to governing, thev are filled
with optimism and what Henry Kissinger called
“charmed innocence.” When a new administration has
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replaced the incumbent, it feels it has nothing 1o learn
trom the outgoing administration. According 1o Dan
Fenn who was a personnel recruiter for President Ken-
nedy, “"We were a litde bit hubristic—our impression was
that there wasn’t an awful lot that thev could do for us
that we couldn’t do for ourselves ... To us, at least, it was
pertectly clear that presidents over two hundred vears of
American history had screwed evervthing up. The last
thing we wanted to do was to pay the least bit of attention
to the terrible Eisenhower administration.™ Alexander
Haig makes a similar point: “[the tendency is for a new
administration] to believe that history began on its
Inauguration Day, and its predecessor was totallv wrong
about evervthing, and that all its acts must theretore be
cancelled.™

For these reasons, Richard Neustadt counsels new
Presidents to move slowly: “Transitions are not forever.
ignorance wears off ... Ignorance of men, role, institu-
tion, policies—and nuances will wear awav.”™ But new
administrations are understandably impatient 1o move
quickly to implement their policies and push their
agendas. This impatience is underscored by the convic-
tion that the greatest window of opportunity for change
is a narrow one and it is necessary to take advantage of it.
According to H. R. Haldeman, “*You've got the power
now, don’t listen to anyone else. Your power 1s going to
start eroding from January 20th on.™

The classic case of a transition blunder was the Bav
of Pigs invasion by the Kennedy administration three
months after it took office. Planning for the operation
had begun the previous March by the Eisenhower admin-
istration, and Kennedy was briefed after the electuon.
Although Kennedy began with some skepticism, he felt
pressure to approve the operation soon for a number ot
political and military reasons. The CIA was confident of
success, and the Joint Chiets of Staff did not demur from
the CIA plans. One aggravating factor was Kennedv's
campaign statements about being tough on Cuba. Calling
oft the Cuba plans after his campaign criticisms might
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have left Kennedy open to charges that he was pulling
back from his promises. Kennedv gave his final approval
to go forward, but the operation was signiticantly
changed from original plans. He insisted that US forces
not take part in the operation so as to preserve plausible
deniabilitv of US involvement.

When the operation failed miserably, Kennedy
asked, "How could I have been so stupid:" In retrospect
he had not examined closely enough the changes that
had been made in the plan or the apparent confidence of
the Joint Chietfs in the CIA plan. It also appears that the
CIA did not take seriously Kennedv's insistence that
there be no direct US military involvement. According to
Allen Dulles, “We felt that when the chips were down—
when the crisis arose in reality, anv action required for
success would be authorized rather than permit the
enterprise to fail.™

Part of the problem was that the administration was
new to the job and the people were new to each other. "1
think it is fair 1o say.” recalled McGeorge Bundy, “that we
all met each other at the entrancewayv ten davs before
inauguration.”™ They did not vet have the contidence to
challenge each other or the rest of the Government agen-
cies as was done effectively during the Cuban missile
crisis in 1962. “In this Bay of Pigs atfair the new regime’s
decision-making showed two striking features, ignorance
and hopefulness. The ignorance was tinged with
innocence, the hopefulness with arrogance.”™"

This case raises the broader issue of ongoing covert
plans and operations. Should a new President be
informed of all ongoing plans and be asked explicitly for
his approval for continuation? Another problem comes
up when informal and nonrecorded agreements are
made with foreign governments. For instance. according
to William Bundy, after the 1956 Suez war, Secretary
Dulles assured Israel in a letter that the United States
would react to assure the treedom ot navigaton in the
Gulf of Aqaba if it were threatened. This commitment
was not conveved to the new administration in 1961.
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When such a threat occurred in 1967 the johnson admin-
istration was embarrassed when presented by the govern-
ment of Israel with the letter of which it had no previous
knowledge.!!

Ihere has also been some question about the infor-
mal agreements and assurances between the United
States and the USSR resulting from the 1962 Cuban mis-
sile crisis. These have reportedly been kept over the vears
in loose-leaf binders in White House safes, rather than
formally recorded 1n any svstematic way readily available
to new administrations. This lack of a complete, formal
record may have been in part responsible tor the 1979
controversy about a Soviet combat brigade in Cuba.

President Nixon campaigned for the Presidency
promising to bring an honorable end to the war in Viet-
nam, hoping to emulate President Eisenhower's achieve-
ment in Korea. After the 1968 elections, when the peace
negotiations in Paris had been deadlocked for several
months over the inability to agree on the legitimate par-
ties to the negotiations, the Nixon camp sent a signal to
South Vietnam that encouraged it to accept a compro-
mise, blurring the issue of who was party to the talks. The
South had been stalling with hopes ot getting a better
settlement when the Nixon administration came to office.
This allowed the Johnson administration to leave oftice
with the negotiations underwav. But Henry Kissinger
considered this a mistake because it set the stage for
deadlock on more substantive negotiations and left
the new administration vulnerable to charges of
inflexibility.'?

On other issues the incoming administration was
influential in affecting the policies of the outgoing
administration. In its last months in office, the Johnson
administration had been seeking a summit with the
Soviets, but Nixon and Kissinger moved to head it oft by
communicating through non-official channels that the
incoming administration was against 1.

The Reagan administration came to office after a
campaign that was very critical of President Carter for
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being too soft on the Soviet Union and for letting the
United States be a victim of revolutionary Iran which
held the US hostages. Thus, President-elect Reagan
refused to be briefed on the hostage situation so as not to
appear to be implicated in the Carter policies and to be
free to criticize the administration. It was not until war
broke out between Iran and Iraq that Reagan agreed to
be brieted by the Government.

With the negotiations dragging on into the last days
of the Carter administration, the Reagan team made a
statement that indicated that negotiations would be
tougher after the new administration took office, en-
couraging Iran to settle with the Carter administration.
On January 18, Reagan agreed to go along with the
package that the Carter administration had negotiated
with the Iranian militants. The hostages were released
shortly after Reagan’s inauguration. Later there was
some doubt that the administration would honor the
agreement negotiated by the previous administration
because the new administration did not want to be a party
to negotiations with terrorists. It was only after strong
arguments by Secretary of State Haig that the President
was convinced that the credibility of the US Government
and our cooperating allies was at stake was it decided
that the agreement would be honored by the United
States. !

As much as the new administraiions want to move
out in new and bold directions and distinguish themselves
from their predecessors, the reality is that continuity with
past policy is the norm."> Zbigniew Brzezinski writes in
his memoirs, “Every new Administration feels it has a
mandate for new foreign policy ... the new men soon dis-
cover that the problems they face are more intractable
and lasting than they had expected—and the virtues of
continuity come to be appreciated more than the merits
of innovation. Proud claims of originality quietly give way
to statesmanlike appeals for bipartisanship on behalt of
the enduring national interest.”!®
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In addition to moving to change policy to distinguish
himself from his predecessors and move on his own
agenda, indeed to be able to do this, a new President
must take control of the government. White House struc-
tures and processes must be established first because the
White House staff and advisory system must be ready to
act immediately. The decisionmaking svstem must be st
up or each decision will be approached on an ad hoc
basis. This can be particularly dangerous in the national
security area.

The pendulum of White House organization has
oscillated between the formal and the less formal in the

modern Presidency within the underlving trend ot

increasing White House control. Presidents trving to dis-
tinguish themselves from their predecessors have often
overreacted in their organizational decisions.

With President Eisenhower's wide experience in mili-
tary and foreign affairs, he was able to dominate national
security decisionmaking. He set up an NSC system with a
formal hierarchical structure, and met with the NSC
weekly for his first two years in office. While Eisenhower
made all major foreign policy decisions. he supported
John Foster Dulles in the running of the State
Department and US foreign policy.

When John Kennedy came to office. he moved
quickly to establish stylistic and organizational ditterences
between himself and President Eisenhower. He dis-

mantled Eisenhower’s elaborate NSC machinerv and staff

system and came to rely increasingly on McGeorge
Bundy as his national security advisor. The Kennedy

administration also marked the beginning of the rise of

the national security advisor to predominance in foreign
and national security policy.

Richard Nixon came to office determined to remedy
the personalized and informal approach that Kennedy
took to the office. He wanted to strike a midpoin
between the formality of the Eisenhower administration
and the informality of Kennedy. While Nixon initially
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intended o delegate domestic policy to his cabinet. he
intended to run foreign policy from the White House.
“I've always thought this country could run itself domes-
tically without a President. All vou need is a competent
cabinet to run the country at home. You need a President
for foreign policy: no Seeretary of State is really
important; the President makes foreign policy.”1?

Henry Kissinger was Nixon's National Security
Advisor while William Rogers plaved a secondary role at
the State Department. Nixon had talked about restoring
the National Security Council to the preeminent position
it had in the Eisenhower administration. Kissinger articu-
lated the reason for establishing a regularized machinery
for national security policy and his criticisms of the Ken-
nedy approach: “There exists no regular statf procedure
for arriving at decisions: instcad ad hoc groups are
formed as the nced arises. No staff agency to monitor the
carrying out of decisions is available. There is no focal
point for long-range planning on an inter-agency basis.
Without a central administrative focus, foreign policy
turns into a series of unrelated decisions—crisis-oriented.
ad hoc and after-the-fact in nature. We become the pris-
oners of events.”!3

Kissinger began to organize the national security pol-
icy making machinery before inauguration through
National Security Decision Memorandum 2 which estab-
lished the primacy of the National Security Advisor—and
the secondary position of the State Department—by abol-
ishing the Senior Interdepartmental Group that State
had dominated. 'The document was signed by Nixon and
issued immediately after his inauguration,

Nixon decided to draw making foreign policy into
the White House because he wanted to dominate it—and
also because he distrusted the burcaucracy. He believed
the State Department was too tied to the status quo, too
much a part of the castern establishment. and too slow to
respond. He also believed White House advisers had only
one client, the President, and should respond imme-
diately and focus exclusively on Presidential priorities.
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Besides this formal avoidance, the White House also
began to use back-channels to circumvent the State
Department. !

Jimmy Carter came to office after a campaign in
which he was critical of the isolation of the Nixon White
House. Carter promised a return to Cabinet government.
“I believe in Cabinet administration of our government.
There will never be an instance while I am President
when the members of the White House staff dominate or
act in a superior position to the members of our Cabi-
net.”?"

Carter recruited Cyrus Vance to be his Secretary of
State and assured him that he would be his principal
spokesman on foreign policy and that he would have
direct access to the President without having his views fil-
tered through a national security advisor. While Carter
may have intended this, his choice of Zbigniew Brzezinski
to be his National Security Advisor made it virtually
impossible, and Carter’s later decisions supported
Brzezinski's interpretation of his role.

Brzezinski established his dominance in “NSC-2,"
signed by the President on January 19, putting the
National Security Advisor in charge of key interdepart-
mental committees, over the objection of Cyrus Vance.
Brzezinski saw himself not as a neutral broker but as an
advocate for his own perspective. “Coordination is pre-
dominance. I learned that lesson quickly. And the key to
asserting effective coordination was the right of direct
access to the President, in writing, by telephone, or sim-
ply by walking into his office. I was one of three Assist-
ants who had such direct access at any time, not subject to
anyone’s control.”!

Ronald Reagan’s first term White House was domi-
nated by the triumvirate of Michael Deaver, Edwin
Meese, and James Baker, each playing a particular role
and performing a certain function. When Reagan took
office he promised to make the Secretary of State his pri-
mary spokesman for foreign policy. In line with this. he
appointed Richard Allen to be his national security
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advisor who took a low visibility approach to the role, in
sharp contrast to his predecessors. Allen reported to the
President through Edwin Meese.

When Alexander Haig was designated Secretary of
State he resolved to be the President’s “vicar” in foreign
policy. Betore January 20 he negotiated with his cabinet
colleagues an initial Presidential memorandum, NSDD 1,
to establish his primary position and set up a foreign and
national security decisionmaking process. His intention
was to establish his primary role early, before bureaucra-
tic rivals would have a chance to resist his ploy. Shortly
after the inauguration, he gave the document to Edwin
Meese, who put it in his briefcase. It never came out.

Haig felt that the early memorandum establishing
the process “was the fundamental organizational reason
why Kissinger, and not Bill Rogers, was the dominant
figure in foreign policy during the Nixon and Ford
administrations.”** But the fundamental reason Kissinger
dominated making foreign policy in the Nixon and Ford
years was that he had the confidence of a President who
wanted it run that way. With that confidence a basic
memorandum, establishing a process for policy making,
is a powerful weapon; without it, it is merely a piece of
paper. But Haig was never to achieve his hoped for status
as vicar because he was not trusted by the White House
and was not seen as a team player. In addition, he
reported to the President through Meese, as did Allen.
Haig did not have regular contact with Reagan, and
when he wrote a memo to the President asking for a one-
hour meeting each week, he received no reply.* He
resubmitted his draft of NSDD | on February 5 but still
got no response.

As a result of the weak initial status that President
Reagan gave to his National Security Advisor and his
unwillingness to vest confidence in his Secretary of State,
it was not clear who, short of the President, ran foreign
policy in the early Reagan administration.

Ironically, after Reagan appointed George Shultz, in
whom he did have confidence, the Iran-contra initiatives
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by the National Security Council staff undercut the
Sccretary of State, leaving him out of the loop in major
areas of US foreign policy. The administration that began
its term with a National Security Advisor clearly subordi-
nate to the Secretary of State and with broad declarations
of Cabinet government ended up with unprecedented
operations being run by the NSC staft against the advice
of the Seeretaries of State and Defense.

The trend in the development of the NSC has been
from what began as a link to the permanent government
and a coordinating mechanism to an organization that
could exclude the official foreign policy-making appa-
ratus. Whatever the appropriate role of the National
Security Advisor versus the Secretaries of State and
Defense, basic procedures must be established. Aside
from arguments over what balance should be struck
between the National Security Advisor and the Secre-
taries of State and Defense, the Unites States does not
have the luxury of shaking down a new administration
betore these decisions are made. Thev must be made
before inauguration.

Personnel

One of the most powerful tools that a new President
has to use in taking over the government is the right to
make personnel appointments to the executive branch.
But the selection process is also one of the most frustrat-
ing tasks of a new administration. There seems to be no
good way to do the job. After the election, the new Presi-
dent-elect is flooded with applications and recommenda-
tions for appointments. Selecting appointees trom among
these many applicants does not solve the problem: as
President Taft said, “every time | make an appointment |
create nine enemies and one ingrate.”

POLITICAL APPOINTEES. New administrations can-
not afford to merely sift through evervthing that comes
in “over the transom.” If the best and the brightest are to
be tfound, the administration must have an active recruit-
ment program. The problem is that it takes time to
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organize such an effort, and the designations and
appointments must be made immediately, in the first
weeks and months of the administration.

Over the past few decades, Presidential recruitment
efforts have become much more elaborate and pro-
fessional. The recruiting that Dan Fenn was doing for
John Kennedy with three people was being done for
President Reagan by Pendleton James with 100 assistants.
Now there are more political appointees; they reach fur-
ther down into the bureaucracy; and the White House
has a greater voice in making appointments that were
traditionally done at the deparunental level.

Along with the increasing number of appointees that
must be handled by the White House Personnel Office
have come increasing delays in bringing officials on
board. In recent admiuistrations, the White House has
been taking a longer time to select its nominees. The pro-
porton of the top 20 positions in the State Department
designated by the President by January 26 has dropped
from 35 percent in 1961 to 20 percent in 1981, and of
President Reagan's 11 Assistant Secretaries of State, only
I was in office on May 1., 1981. In filling the top 11 posi-
tions at Detense, the proportion has dropped from 91
percent in 1961 to 18 percent in 1981.2} The time taken
from nominatton to confirmaticn has also lengthened.
The average number of weeks taken to contirm has
increased from 7 weeks in the Johnson administration to
14 weeks in the Reagan administration.®

The causes of these increasing delavs are manv.
There are more politdcal appointees now, so it takes
longer to make selections. More decisions are made in the
White House itself and the White House Personnel
Oftfice is much busier. The Reagan administration also
screened its candidates more carefully than had its prede-
cessors. The FBI field investigation takes time for
security clearances and is often blamed for delavs in the
appointments process, but the delavs caused by the FBI
are often exaggerated and used as an excuse when there
are other reasons for the delavs.




PRESIDEN TTAL TRANSITIONS AND NATIONAL SECURITY ISSUES 195

Given the increased burden on the White House Per-
sonnel Office in recent administrations and the evident
need to get people on board so that the government can
begin with the new President’s agenda, what can be doner
Caudidates should begin immediately after the nomina-
tion o designate members of their statt to think about
personnel appointments. The political dangers of this
delicate task are evident. As John Kennedy observed, the
last candidate to designate his Cabinet before the clection
was “President Dewey.”

But an earlv start is essential, and it can be done by a
small staff that can put together a pool of candidates
arranged into tiers. The operation must be discrete, and
it should concentrate at the sub-Cabinet level. One of the
key issues that each new administration must decide on
quickly is who will have the authority to make appoint-
ments to the sub-Cabinet. In the 1950s and 1960s. these
appointments, with some exceptions, were decided upon
by new department Secretaries in putting together their
management teams, even though the appointments were
legally Presidential appointments. Presidents Nixon and
Carter each delegated much of sub-Cabinet selection to
their Cabinet members and came to regret it. They felt
appointees were loval to the Secretaries and not to the
White House.

The White House statt feels that the President ought
to be able to designate the appointments for his admin-
istration, but department heads believe that if they are to
be held responsible for managing their departments they
ought to have a say in putting together their own man-
agement teams. Frank Carlucci, with career and political
appointments in several administrations. put it succinctly:
“Spend most of vour time at the outset focusing on the
personnel system. Get your appointees in place. have
vour own personnel because the first clash vou will have
is with the White House personnel otfice. And 1 don't
care whether it is a Republican or a Democrat. It vou
don’t get your own people in place, vou are going 1o end
up being a one-armed paper hanger.”™"
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The Reagan administration decided 1o control all
pohtical appointees, whether Presidential or agency head
appointments, directly from the White House. It ran the
most svstematic and elaborate personnel operation of any
administration in history. In doing so, its definition of
lovalty was narrowly interpreted and excluded Repub-
licans who had worked for the Nixon and Ford
administrations as “retreads.”

This tension between the White House staff and the
Cabinet members over sub-Cabinet appointments is inevi-
table, and there 1s no “right way™ to do it, but cooperation
and coordination are essential, and the ground rules
must be established early.

CAREER EXECUTIVES The tendency of all new
admimnistrations is to be suspicious of the members of the
carcer bureaucracy who run the executive branch. In the
foreign policy area, the Department of State has been
parucularly maligned by new Presidents for being too
committed to the status quo to tully support any changes
in policy. Suspicion was virulent in the Eisenhower,
Nixon, and Reagan administrations. With the breakdown
of the post World War II consensus on US toreign policy
and the polarization of policy positions, the problem has
become worse and has spilled over to attect the DOD and
CIA as well.

During the 1981 transition at the CIA, the approach
of one of the leaders of the transition team amounted to
“firing every officer above GS-14.7% David Newsom
recalls that duiing the Reagan transition, the suspicion of
the State Department was so great that the transition
team let it be known no person holding a Presidental
appointment from President Carter was to be at his or
her desk on January 21, 1981. The new administration
did not realize that many of the Presidential appoint-
ments at the Assistant Secretary level in the State Depart-
ment were held by career foreign service otficers and that
the Department would be significantly hampered in
carrying out its duties if these career professionals lett
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their duties and were not replaced unul the administra-
tion made its nominations and got them through the Sen-
ate. Alexander Haig had to go to the White House to ask
for exceptions to the general rule for the State Depart-
ment, and the White House agreed 1o most of the career
officials staying in their positions untul new appointments
were made.

David Newsom further illustrates the problem of
delavs in appointments with the issue of technologv trans-
ter to Poland in the early days of the Reagan administra-
tion. The problem was that there was no one in the
Defense Department who had sutficient knowledge of
the issue to represent the DOD perspective at an inter-
agency meeting. The Defense Department was forced to
hire back by contract an official from a former
administration to sit in on the meetings so that the DOD
perspective could be presented at the interagency meet-
ing.

Despite these early misgivings about the career serv-
ices. there is a clearly predictable “cvele of accommoda-
tion” that takes place after political appointees have
worked together with career protessionals for a time.
They soon come to realize that the government cannot be
run without expertise, that their institutional memories
can be invaluable, and that they are quite responsive 1o
political leadership. According to Elliot Richardson. "1
did find them easy to work with. [ did find them compe-
tent ... they saw their own roles in a manner that virtually
required political leadership ... manv presidental
appointees make the gross mistake ot not sutficiently
respecting the people they are dealing with and get
themselves into trouble as a result.”™

The sooner a new admimstration reahizes that the
career services are there to help them, the sooner thev
will be able to get on with the agenda of the President.
The White House must realize that resistance to its pol-
icies within its administration will more likelv come from
its own appointees than from carveer burcaucrats.
Burcaucrat bashing and the casting of aspersions upon
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the lovalty of the career services in the foreign affairs
area drains morale and makes more difficult the
transition to a new administration.

Conclusion

What lessons have been learned from contemporary
Presidencies about the transition to a new administration?
There are a number, all having to do in one way or
another with the preservation of continuity within the
necessity of change. It is entirely appropriate for a new
administration to pursue changes in the direction of US
foreign and national security policy. But there ought to
be an understanding that the broad contours of US
national interests are shaped by relatively constant forces
and relations with our allies and adversaries. The rhetoric
oi sharp change can do damage to our international cred-
ibility. In seeking to move out in bold new directions, new
administrations should be mindful of the need for
constancy with our friends and foes.

Continuity with respect to process is also important.
One aspect of this is the need for more complete official
records of formal agreements and informal understand-
ings between the United States and foreign governments.
This problem has been cited by several studies which
have, among other things, urged changes in the Federal
Records Act of 1950 and the Presidential Records Act of
1978.3* But more important than legal mandates is the
realization that it 1s in the ongoing interest of the United
States to have complete records of agreements and
negotiations for future administrations to review and
study.

Continuity of process should also include the use of
the professional capacities of the Departments of State,
Defense, and the CIA in foreign, military, and covert
operations, reserving the role of the National Security
Council staft to that of policy integration and coordina-
tion rather than operational or “off-the-books™ projects.
These principles, to be effective, must be established
early in any new administration.
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Discontinuity of personnel is expected at the top
political levels of the government with any change of
President. But the pendulum has swung a considerable
distance from the 1950s and 1960s. We now have more
political appointees, and they are appointed by Presidents
at lower levels in the bureaucracy. A modest reversal of
the swing of the pendulum is in order. This calls for for-
bearance on the part of the new administrations, but the
payoffs are potentially large in terms of institutional
memory and “steady-state” contiol of the government.*!

Continuity can also be gained by holding over
selected appointecs trom previous administrations for the
initial period of a new Presidency, a practice previously
common. The experience of the Carter administration
keeping on William Hyland in the NSC for six months is
instructive. Continuity and institutional memory are built
into government career professionals, and advantage
should be taken of their experience. While a bipartusan
foreign policy may be difficult to achieve, the nonpartisan
implementation of foreign and national security policy is
the mission of the career services.
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ONGRESS, NATIONAL
SECURITY, AND THE
RISE OF THE
“PRESIDENTIAL BRANCH?"”

By NELSON W. POLSBY
University of California, Berkeley

[In the administration of Franklin Roosevelt.] There [iter-
ally was no White House staff of the modern type. with pol-
wvimaking functions. Two extremely pleasant, unassuming, and
efficient men., Steve Early and Marvin McIntyre, handled the
president’s day-to-day schedule and youtine, the donkey-work of
hus press relations, and such like. Theve was a secretarial cama-
rilla of highly competent and dedicated ladies who were led by
“Missy” LeHand. ... There were also lesser figures to handle
travel arvangements, the enormous flow of correspondence. aud
the like. But that was that; and national policy was strictly a
problem for the President, his advisors of the moment (who had
constant access to the President’s office but no office of their own
in the White House), and his chosen chiefs of departments and
agencies.

—Joseph Alsop

BY THE TIME OF THE REAGAN ADMINISTRATION, THE
White House and its appendages had vastly expanded. In
the field of national security policy, for example, after the
National Security Council was discovered to have under-
taken an tllegal and deeply embarrassing foreign policy
initiative causing a nationally televised joint hearing by
two committees of Congress, the Council, under new
management, deployed between 62 and 67 professional
staff members and successtully fended off an attempt by
the Secretary of State to curb the scope of its activities.
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“Contlict between the State Department and the
White House,” said an elaborate analvsis in the New York
Tumes, “has been a perennial teature of policy-making in
every recent Administration.”

In the Carter administration, Secretary of State Cyrus
R. Vance and the National Security Advisor, Zbigniew
Brzezinski, repeatedly clashed over American policy on
the Soviet Union and other issues. Alexander M. Haig,
Jr.. President Reagan’s first choice as Secretary of State,
was locked in a bureaucratic war with White House
officials.!

These two lengthy quotations illustrate a major trend
over the last half-century in American Government. They
give evidence of what may be the single most important
development during this most recent period of American
political history, namely the transformation of the Ameri-
can Presidency from a position of leadership of the
executive branch to the centerpiece of what can be called
a separate and distinct branch of government—the “Pres-
idential branch.”

There are still a fair number of observers who
remember that in 1937, the President’s Committee on
Administrative Management—the Brownlow Commit-
tee—could announce, with good reason, that “the Presi-
dent needs help.” Into the White House described by
Joseph Alsop, it was proposed to introduce a half dozen
or so special assistants. This small corps, with its “passion
for anonymity,” would form an Executive Oftfice to help
the President do the nation’s business. James Fesler quite
rightly points out in his analysis of the committee and its
effects that the emergence of the Presidential branch is in
no sense a fulfillment of the Brownlow Committee’s rec-
ommendations, but rather a development on a far
greater and more ambitious scale than the Committee
anticipated, or desired.? Moreover, the initial cause of the
emergence of this larger development was not the adop-
tion in 1939 of a version of the Brownlow Committee's
recommendations, but rather the burgeoning of special
agencies responsible to the President as a result of the




THE RISE OF THE “"PRESIDENTIAL BRANCH™ 203

demands placed on the national governmemt by World
War I1.

Responsibilities for the national economy never
slipped back completely into the private sector after the
war was over, and the Employment Act of 1946 made 1t
clear that Congress wanted things that way.* Perhaps the
most significant prewar innovation was the transfer in
1939 of the Bureau of the Budget to the Executive
Office, but it was not until the Johnson administration
that the energetic politicization of that agency began to
take shape. Earlier, to be sure, figures other than career
civil servants were appointed to the directorship of the
Bureau, but that was as far as the political incursions
went.!

In the realm of foreign and defense matters, the fol-
lowing organizational events occurred at the top ot the
Government in the immediate postwar era: (1) The estab-
lishment of the National Security Council as a permanent
Presidential organization. (2) The establishment of the
Central Intelhgence Agency—an agency growing out of
the wartime Office of Strategic Services and responsible
directly to the President. (3) The consolidation of the mil-
itary departments into a single Department of Defense
with a Joint Chiefs of Staff and the imposition of a new
layer of Presidential appointees above the service secre-
taries.” These three orgdandtlondl innovations—each sig-
nificantly changing the way in which national security
policy was to be made and conducted, and each shifting
responsibilities upward and toward the President person-
ally were the result of a single law, the National Security
Act of 1947.

In addition, (4) there were successive purges and
consolidations of the foreign service through the lovalty-
security programs, Wristonization, and numerous
sequels.

Students of public administration are well aware of
each of these developments in the decade following the
surrender of Japan. It is valuable to contemplate them
from the distance that 30-plus years brings, so that we
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can appreciate not only the microconsequences in terms
of changed public policies (e.g., toward mainland China,
or in military procurement) but also in the ways in which
these changes in administrative structure and functioning
contributed to a grand redesign of American
government.

The emergent Presidential branch, as 1t has
developed over the last half-century, is a more or less
self-contained and self-sufficient organism that com-
petes—usually quite successfully—with Congress to influ-
ence the main activities of the bureaucratic agencies ot
the permanent government—the executive branch. The
Presidential branch consists, in the first place, of the
Executive Office of the President, including nine agencies
(White House Office, Office of Management and Budget,
National Security Council, and so on), a budget of over
$100 million, and a full-time staff of perhaps 1,400. It
consists also of those Presidential appointees at the top of
the executive branch who choose, in the conduct of their
responsibilities, to respond primarily to White House
leadership rather than to the interest groups served by
their agencies or the bureaucratic needs of the agencies
themselves. This porous definition is helptul in calling
attention to the ragged boundary between the presidency
and the executive branch.” This Presidential branch is not
wholly dependent on the executive branch for expert
advice on program formation, and indeed it commonlyv
holds the executive branch at arms length during annual
budget negotiations, during episodes of program reduc-
tion and cutback, and even during periods of program-
matic innovation, especially in foreign affairs (e.g.. the
opening to China).

Waging Turf War
What role for Congress remains in foreign, defense
and national security atfairs in a constitutional structure
dominated by a juggernaut as formidable as the modern
Presidential branch of governmentz In addressing this
matter, we might take inspiration from the British
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Journalist, Walter Bagehot, who, in his famous mistitled
treatise called The English Constitution, distinguishes
between efficient and dignified instruments of govern-
ment. He assigns efficiency to Parliament and dignity to
the monarch, who had, he says. three rights: to be
consulted, to encourage, and to warn.®

This mode of analysis has proven attractive to a
number of contemporary observers of policy making in
present-day America. They assign efficiency to the Presi-
dency and dignity to Congress and complain that
Congress is not dignified enough. The problem, they say,
is that in foreign affairs, Congress intrudes too much on
the President’s constitutional turf to the detriment of
coherence in policy making, steadiness and reliability
in our alliances, and predictability in dealing with
adversaries.

Moreover, it is urged, Congress fails to give enough
running room to those selfless and uniquely valuable
national treasures who formerly were supposed to
embody Brownlow’s “passion for anonymity” but have
not lately done so, the President’s assistants. Needless to
say, a major source of these complaints is former assist-
ants to the President. Some of them seem to wish to do
away with the separation of powers altogether, get rid of
Congress and the Presidency both, and adopt a system
where the Legislature—if we really must have one—
knuckles under to the Chief Executive—let us call this
figure the Prime Minister—especially in foreign affairs.¥

A more careful reading of Bagehot puts a difterent
gloss on what it means to be a dignified branch of gov-
ernment. This is the branch, says Bagehot, that mobilizes,
focuses, and instructs public opinion. And more than
merely mobilizing the passing opinions of the public, the
dignified branch elicits deeper sentiments of lovalty to
the political system, and a sense of the legitimacy of the
regime—embodying what we, in the United States, might
call the consent of the governed.

Obviously, Congress does not carry that full burden
in our system. It is a system, after all, of shared powers
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and Congress shares with the President the fact that both
have immediate access to electorates. They are different
electorates, to be sure, but each is every bit as national in
its scope as the electorate of the other. By virtue of the
President’s origins in an election, the Presidency is a dig-
nified as well as an efficient oftice, just as Congress,
through the exercise of its constitutional responsibilities
to legislate, to appropriate, and to advise and consent, is
etficient as well as dignified. Thus in speaking of three
major congressional activities that help to define the role
of Congress in foreign affairs, we further illustrate the
mixture of dignity—that is, public-regarding activity—
and efficiency—that is, activity directed to policy-making
and therefore to congressional-Presidential relations—
that characterizes the modern Congress.

Congress has the right to publicize. Publicity is a fas-

cinating phenomenon and not merely to practitioners of

politics. Max Weber somewhere once said that the
essence of political craftsmanship was knowing when to
make an issue of something, knowing when to fight. Con-
gress and especially the Senate has the right to set a part
of the national agenda through the publicity accorded its
investigations, its debates, and the speeches of its Mem-
bers. The dynamics of agenda setting turn out to be quite
complicated. Frequently the power to publicize is not
merely a device for communicating between community
leaders and followers but actually a device by which one
set of national leaders communicates with other sets

of leaders also located in Washington by means of

statements directed to general publics.

No doubt it is in part a product of the sheer size of

the policy-making machinery that exists in the American
national government that messages among political
leaders are in Washington frequently sent through pub-
lication in newspapers of general circulation. It is a
method of communication that continuously tests the
public acceptability not only of policy alternatives that
governments have chosen to pursue and defend. but also
of alternatives that may only be proposed or are being
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tentatively considered or are internally being contested
among agencies of the executive, or the Presidential
branch. or between them. 1

This phenomenon is frequently confusing, and possi-
bly disturbing to foreign observers ot our American Gov-
ernment who are used to far more compact, secretive and
less extensive policv-making machinery, Moreover, this
can be handled in our system for good or ill. For a bad
example, we might remember what Senator Joseph
McCarthy did in the early 1950s to the career services of
the Department of State and the US Information Agency
by his misuse of the power to publicize—and we might
also remember Dwight Eisenhower’s decision to let
McCarthy do it.!"!

On the other hand, there is the example of Senate
Foreign Relations Committee Chairman J. William
Fulbright's decision to hold hearings in early 1968 on the
rationale and on the conduct of the war in Vietnam.
These hearings played a large part in focusing national
attention on the conduct of the war. Secretary of State
Dean Rusk was required to come up to Capitol Hill and
testify. He was treated courteously but questioned sharply
during his 1 hours of tesimony spread over two davs
(March 11 and 12). Others, of different opinions, also tes-
tified. The new Secretary of Detense, Clark Clitfford, and
his deputy, Paul Nitze, declined to testity; Clitford on the
grounds that he was stll learning his job, Nitze because
he had concluded that he could not defend current policy
in public. Historian Herbert Y. Schandler comments:

There is reason to believe that this was the point where
Chifford’s growing but unresolved doubts crystailized into
a firm conviction that our strategy had to turn to that ot
seeking a peaceful solution ... Certainly the idea of hav-
ing to defend this dubious and unsuccesstul policy before
informed and hostile congressional critics focused his
doubts. *When Clark Cliftord had to tace up to the pos-
sibility that he might have to defend the administration’s
policy before the Fulbright committee, his views changed.’
recalled Nitze.?
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The Value of the Congressional Partnership

One possible inference from this episode is that in a
nation like ours, with its enormous distances and ifs var-
ied population, where the consent of the governed is so
frequently solicited in elections, the management of a
decent arena for the criticism and testing of public policy
can be of immense value.

There are, secondly, the twin capacities that Con-
gress retains to hasten and to delay. Matters can move
swittly through the stages of congressional approval or
they can stall. One thinks of Speaker (Neill giving Presi-
dent Jimmy Carter the present of a specially created com-
mittee that expedited the Carter energy program
through the House of Representatives, and then the 13-
month delay that followed in the Senate.'* One thinks of
the postponement by so many vears of American recogni-
tion of the Communist government ot China—a delay
largely to be accounted for by the distribution of opinions
in the US Senate.!! Likewise, one might think of the dis-
patch that Arthur Vandenberg urged on President Tru-
man, once Truman, Dean Acheson, and George Marshall
convinced him and the rest of the Senate leadership that
something like a Truman doctrine was needed to protect
the postwar development of Greece and Turkey and con-
ceivably also Italy and France.!?

Finally, there is the power to incubate. Incubation is
a term I use to cover a process that may go on over many
years. Essentially, it occurs because Members of Congress,
being people who are deeply engaged in public affairs,
now and again get ideas about the content or substance of
public policy. In the American political system, obtaining
agreement on any particular course of action requires a
sizable task in coordination. Manv items already exist on
the public agenda. Different actors have their varied pri-
orities. And so to place any particular innovation on the
agenda for action takes time, energy and effort.

More and more US Senators find it useful for the
progress of their careers to cultivate interest groups that
organize nationallv and not merely in their own States.
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Publicity, plus the otticial instruments of Congress—the
introduction ot bills, the holding of hearings, the making
ol speeches—all provide opportunities for Senators and,
to a lesser exient, members of the House 10 educate their
colleagues. over the long haul, on the merits of proposals.
Not every bill that gets introduced is designed for imme-
diate enactment. sometimes the purpose is to begin to
make a record. to put an alternative on the long-term
agenda.

This was. more or less, the wav the Nuclear Test Ban
Treaty staved alive during the 17 vears between its pro-
posal and its enactment. The idea was kept active by a
Senator. Hubert Humphrey, who “seized jurisdiction over
an emerging issue by means of the establishment of a spe-
ctal subcommittee and then worked hard ot keeping the
possibilitn: of a solution atloat in the world of policy-
nakers. e

The Peace Corps is another example ot a foreign
policy innovation incubated in Congress. '’

In general. the fashion is to deplorve the involvement
of Congress in toreign policv-making and to see such
recent congressionial mitiatives as the War Powers Resolu-
tion and the Angola Resolution and the difficult struggles
over MX and the Panama Canal Treaty and Salt IT as
inappropriate exercises of congressional power. But some
of the other examples I have mentioned may prompt a
ditferent conclusion. In a vast and heterogeneous society,
which is dedicated to selt-government. we may well need
and be fortunate to have a public forum such as the Con-
gress where the varied strands of opimon thac arise in a
complex nation are woven into public policy so that the
outcomes command reasonably broad assent. The results
nmav not be particularty coherent, but they can become
something far more important and more ditticult to
achieve than that—namely, legitimate.
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NSTITUTIONALIZATION,
DEINSTITUTIONALIZATION,
AND LEADERSHIP

By BERT A. ROCKMAN
University of Pittsburgh and
The Brookings Institution

In our system. Presidents have a great deal of latitude to do as
they please in foreign affairs (at least until Congress or public
opinton catch up to them) and do not need to feel as constrained
by collegial processes as heads of governments in other systems.

HAS FOREIGN POLICY DECISIONMAKING IN THE UNITED
States become increasingly deinstitutionalized? This
requires us to ask first, what is an institution and what is
an institutional mode of behavior? Secondly, we need
then to ask what is the relationship between the constitu-
tional and leadership roles of the President and the
institutionalization of foreign policy decisionmaking?

It is clear that the American presidency has become
an organ of complex characteristics. No other govern-
ment has quite the organizational apparatus in the oftice
of its central executive as the United States has. In recent
times, only the central agencies in Canada and the
Bundeskanzleramt in West Germany have been remotely
close in their size, complexity, and functional power to
the Executive Oftice of the President. The development
of this apparatus is commonly associated with the idea of
an institutional presidency—institutional in the sense that its
offices, organizations, and functions appear to have con-
tinuity across Presidencies and that the office is separable
from the incumbent.! Certainly, much of this is true.

211
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though titles and organizational apparatus can be
misleading. Otten, there is less than meets the eve.

[tis correct to say that the modern White House has
organizations and routines and that manv of these have
continuity across Presidential administrations. However,
tnstitutionalized processes are not alwavs, or even neces-
sanilv, the result. Sometimes White House organizations
serve only to centralize decisionmaking and cut it
oft from broader institutional bases of policy making.
Notably, while the tacade of insututionalized organiza-
tion exists, the turnover among individuals in those
organizations often 1s verv high across Presidential
administrations.

Many White House statt organizations arc absolutely
essential to the modern Presidency. Other staft units,
both small and large, are legislatively inspired and man-
dated by law—the old Bureau of the Budget (BOB) and
its contemporary successor, the Otfice of Management
and Budget (OMB), the Council of Economic Advisers
(CEA), and the National Security Ceuncil (NSC). Some
staft umits come and go with the particular interests of
particular Presidents. Once a structure has been created.
though, there is a chance that the unit, however it is
rearranged, will have descendants in some form.

An institutionalized process reflects the following
charactenistics: (1) Organizations responsible for conduct-
ing or developing policy are regularly consulted by cen-
tral decisionmakers. (2) The process by which these
consultations take place is standardized and followed up.
(3) The opportunities for any of the players to set policy
in the absence of regularized-consultative procedures is
severely constrained. Thus, the institutionalization of
decisionmaking means the existence of procedural reg-
ularity and the channeling of organizational points of
view. In Washington, of course, there is no shortage of
government organizations pressing their disparate points
of view wherever they can find a constituency or an
authority to help them. This, undoubtedly. is a function
ot our political system which encourages political
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entrepreneurship and an active form of organizational
politics.” Unfortunately, it is also the result of the absence
of a forum within the executive branch to encourage
collective consideration of decisions. Unlike European
cabinets, the American Cabinet is a collection rather than
a collectivity.® The resulting ditfusion—and confusion—
of public voices making American foreign policy
becomes, among those Presidents who care, a source of
considerable disgruntlement.

The problem of mstitutionalization, then, is a dual
one: finding the means for considered judgment and the
basis for coordinated action. Seen from this perspective,
Alexander George's essav (1972) on the need for a multi-
ple advocacy svstem for foreign policy decision making
was a plea for the development of institutionalization.?
Institutionalization necessarily forces an engagement with
the apparatus and machinery of government.’

Institutionalization sometimes exists when decisions
are of only peripheral concern to the White House. Con-
versely, the key word to describe an institutionalized
process is that of regularity. From this standpoint, no post-
war American President, except Eisenhower, exhibited a
keen interest in institutionalization. The values, of course,
of an institutionalized process are to give due weight to
considered judgments that stem from a variety of orgam-
zational sources and to coordinate the decisions that are
produced.

In view of the ditficulties presented by our system of
government in molding together consideration and coor-
dination, the White House has tried to cut through the
seeming morass by centralizing without coordinating as in
the heady days of the Nixon-Kissinger tandem, or impro-
vising on the basis of broad formulations as was evident
in the Reagan approach. Foreign policy decisionmaking,
however, encompasses tar more than the prerogatives of
the White House. It necessitates an acceptance of institu-
tional perspectives and their legitimacy. It assumes, in
short, the existence of continuity,
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Yet, we have hud relative highs and lows in institu-
tionalized processes. Despite differences in decisional
style and in the wayv they joined the apparatus of govern-
ment, the Truman and Eisenhower presidencies tended
toward processes that uulized the institutional strengths of
the toreign policy apparatus, a condition that appears to
have been somewhat revived during the brief Ford presi-
dency and so far in the Bush presidency. During the
Truman and Eisenhower presidencies, this utilization
may have resulted from a greater consensus on foreign
policy at that time than subsequentiv.® The policy appa-
ratus, in addition, was then simpler, and the media less
developed and more inhibited.

Presidentiad Tendencies

Presidents tend to resist the institutionalizatuon of
decision processes. This resistance begins with the idea
that a President does not sit among colleagues, but stands
above subordinates. In our svstem. the President is a
commander and not a reconciler of differing perspec-
tives. No specific institutionalized process ot decisionmak-
ing exists that requires his collective consideration.
Typically, Cabinet meetings are pro forma and Presidents
tend to find processes theyv are comfortable with and
which fit their predispositions and style ot operation.

Thus, unlike cabimet government, the American style
of governing provides no consistent forum for collective
decisionmaking. Indeed, the whole idea of an “energetic
executive,” as Hamilton had conceived it in Federalist,
No. 70, was one that required a unitary rather than a col-
lective executive. The system of separated institutions
(executive and legislative) sharing power made it virtually
impossible for a European stvle cabinet government to
emerge.” The position of the President was to direct the
executive branch, not broker it. A President has dis-
tance—both legal and political—from his cabinet officials.
Yet, a President who stands above it all also stands distant
from it all.
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Moreover, a President’s political ascent rarely invites
prior Cabinet service. Consequently, he is removed trom
experience with career officialdom and from the culture
of the organizations that officials scrve. Theretore, those
who occupy the White House normally arrive greadv sus-
picious of civil servants. From a President’s standpoint,
even those appointed to direct the executive departments
often are seen as being in danger of succumbing to the
biases of their organizations and to the civil servants or
foreign service ofticers who are the advocates of their
organizational creeds.

Beyond these peculiar features of American govern-
ment and the natural suspicions that Presidents have for
mechanisms that either appear to tie them to the past or
to competing views, there are inherent tensions between
democratic politics and institutionalized continuity. Poli-
tics and government reflect different drives. Politics is
about change, and a central part of the process of demo-
cratic politics 1s about electing leaders who represent a
desire for change. Governmernt, however, ts about conser-
vation, preserving the past and adjusting incrementally to
change. These very different tendencies often lead politi-
cians to think that career officials (civilian or military) are
ultra-cautious, unimaginative, and resistant to innovaton.
The same tendencies also lead career otticials to think
that political leaders can be frivolous, incautious. and ill-
considered in their proposals. Most of the time, and in
most instances, these contradictions ultimately are mutu-
ally accommodated and ftind an acceptable balance
between change and continuity. Moreover. this prospect
is enhanced when noncareer officials stay in their posts
for a reasonable length of time.

Conversely, mutual accommodation is least likelv in
policy domains that have the shallowest institutionalized
past—ones that are expected to change when leadership
changes and which are least constrained by the existence
of statutory law. Such a domain well describes current
national security policy-making. Of course and to a
degree, national security policv-making is crisis-inspired.
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Moreover, national security policy often can be merely a
matter of changing words and signals rather than pro-
grams or regulations. As a result, Presidents are more
able to take the proverbial bull by the horns. Since Presi-
dents resist being anchored, and since institutionalization
represents an anchor, Presidents are not likelv to want
discretion to slip from their hands.

The Development of Foreign Policy Machinery

After World War II, the reality that America would
have to be continuously involved in the world set in. It
was a time when American governing institutions were
being overhauled and modernized. This was true not just
in national security affairs, but also evident in such
reforms as the Administrative Procedures Act and the
Congressional Reorganization Act. The creation of a
modern national-state, inspired by Roosevelt. was
spurred by World War 11 and the Cold War that soon fol-
lowed. The overhauling of the foreign policy and military
machinery was essential if the United States was to exert a
continuous rather than episodic influence in world
affairs. Whether it was our goal or not, the outcome of
World War II bequeathed to the United States the role of
international power. Protected east and west by oceans,
an isolationist, regional nation now had become a global
force in a world suddenly shrunken by the advancement
of modern communications, transport, arms, and now,
too, political propaganda and organization. The need for
some apparatus of information gathering and analvsis, of
decisionmaking, and implementation was apparent.
Thus, the postwar era was a time of organizational
reform.

In many respects, the modernization of the Ameri-
can military establishment after the war culminated a
process that had originated from the aftermath of the
Spanish-American War, when the state militias of the
National Guard proved to be something less than a para-
gon of military efficiency.” Indeed, these State-based mili-
tary forces deeply reflected the porkbarrel and patronage
politics of the day.”
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The development of the Department of Detense and
of the Air Force separate branch of Service and the for-
mation of the Joint Chiefs of Staft (JCS), among others.
were all developments designed to create a nationally
based and more integrated military force. Although great
skepticism continues over the integrated capabilities of
the US armed forces and the branch rivalries that con-
tinue to beset it,!” there is no doubt that these steps were
designed to improve the proficiency ot US military forces
for the long term.

On the intelligence front, the generation of the Cen-
tral Intelligence Agency and the National Security
Agency resulted from the need to institutionalize intel-
ligence and, in the case of the former, also provide for
covert operations. The idea of a director of central intel-
ligence presumably also reflected the need to integrate
the various streams and appraisals of information.

And certainly one of the kev developments in the
National Security Act of 1947, perhaps not so clearly seen
at the time, was the mandating of the National Security
Council (NSC). One of the apparent purposes behind the
development of the NSC was to provide a means for the
coordination of policy, since it had become clear that
significant decisions cut across a variety of organizations.

Because the subject of national security policv-mak-
ing is so vast, covering an enormous span ot organiza-
tions and of functions, it is necessary to focus on the role
of the NSC—what it presumably was intended to be, and
what it appears to have become. It is, in fact, at a mini-
mum now three things: (1) the formalized decisionmak-
ing and coordinating ‘“‘board” whose members are
specified in the original statute, with some fturther Presi-
dential additions; (2) the person identified as the natonal
security adviser to the President—figures who. in recent
times, range from the publicly visible Henry Kissinger
and Zbigniew Brzezinski to career military or civilian
bureaucrats such as Robert McFarlane, John Poindexter,
or Frank Carlucci; and (3) the professional statt of
academic specialists, military officers, intelligence, and
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foreign service officers, and other national security
officials on secondment.

The Iran-contra affair and the role ot the NSC staff
in it have commanded headlines, and brought the NSC
staft notoriety. From these events, we know that at least
in this affair the NSC statf role—definitions (2) and (3)
above—in both decisionmaking and operations has been
irregular and politically unaccountable. This evolution of
the NSC staff role was clearly not intended vet, perhaps,
became inevitable once Presidents began to center for-
eign policy in the White House. The formulation of the
NSC was intended to achieve high-level coordination at
the top from institutional sources of foreign and national
security policy; it was not designed to evade those sources
nor to develop an organizational or operational appa-
ratus of its own to replace the institutional sources. The
objective was not to banish but to blend institutional
sources of policy making. In this case, though, “original
intent” has been overridden.

Yet, the emergence of the NSC staft as a Presidential
arm, and the assistant to the President for national
security affairs as a key (frequently the key) foreign policy
spokesman and adviser, gives each the status of speaking
for the President. Much like the relationship of the Office
of Management and Budget (OMB) to the operating
departments, the relationship of the NSC stattf and the
national security assistant to other arms of the foreign
and national security apparatus similarly becomes that of
a Presidential surrogate to a more recalcitrant, distant,
and undisciplined set of agencies. These central units
presume to speak for what the President wants. In the
case of Admiral Poindexter’s incumbency. the prevailing
rationale became less what the President said he wanted
and more what Admiral Poindexter presumed he would
want, had Poindexter solicited his opinion.

Nonetheless, it is unlikely that the NSC or. for that
matter, any other element of American national security
policy has been self-propelled. The propensities of par-
ticular Presidents have led to the growth of executive cen-
tralization which, in turn, has led to a deinstitutionalization
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of policy processes. As with executive centralization in
other policy domains, the closer the apparatus or its chief
is to the Oval Office, the better its chances of access and
influence.

Aside from the NSC, Presidents tend to select as
heads of other foreign-national security policy organiza-
tions those who are compatible or share certain traits.
President Carter’s selection of Admiral Turner as CIA
director reflected not only a personal friendship, but also
a common outlook that emphasized the technical side of
intelligence gathering while deemphasizing its human
elements. They both apparently believed in the inherent
disreputableness of covert operations. The late William
Casey and President Reagan evidently shared the reverse
outlook—trusting principally human intelligence and
cloak and dagger operations.

A common result of appointments that reinforce Prest-
dential tendencies is that such agency or department heads
are not likely to represent institutional tendencies to the
White House. Indeed. they may well be chosen for their
desire to override them. The appointment of Henry
Kissinger as Secretary of State, after the departure of
William Rogers, formalized his status as primus inter
pares among foreign policy-makers in the Nixon-Ford
administrations, but it also put into place at the head of
the State Department a personality with a widely adver-
tised contempt for bureaucracy and the parochial
qualities, as he saw it, of the foreign service. Not always,
but most often, Presidential appointees are thought to
look good to the White House to the extent that they
seem independent of the dominant cultures and policy
styles of their departments. Among others, this certainly
characterized Robert McNamara's stint at the Pentagon
during which time he took on the Services and key
congressional committee members in his quest for greater
effectiveness and greater centralization of Detense
budgeting and operations.

It must be expected that any organization leader or
Presidential administration will have distinctive priorities.
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The question is not whether this is legitimate or nou:
democracy, after all, dictates that it is. Rather. the issue
becomes who is trusted to help an administration achieve
its goals and also whether an administration or its
appointees have any interest in absorbing lessons of the
past. That is what institutionalization provides. But to
short-term appointees and, for that matter, Presidents
themselves, institutionalization is feared as simplv a
further impediment to their desires for change.

The past glows with nostalgia, and there is danger in
thinking that it was all better then. Despite their mark-
edly different operating styles, however, the Truman
and, especially, the Eisenhower Presidencies represented
the high-water-mark of foreign policy institutionalization
on the American scene. It may be because the moderniz-
ing reforms of the national security apparatus occurred
during these Presidencies that they were more likelv 10
adhere to the spirit of many of the reforms and less likelv
to be in a position to conceptualize alternative wavs of
doing things.

The Truman and Eisenhower Presidencies

It was especially during the Truman administration
that most of the organizational reforms were undertaken.
Although a lot of this effort derived from the lessons
learned and organizational needs stemming from World
War 11, and from the new American role in the world
that followed, some of the new apparatus was possibly
motivated by Truman’s incumbency of the White House
itself. The Eberstadt Report which led to the creation of
the National Security Council tended to conceive of the
Executive power in foreign policy as a collective one-—in
Paul Hammond’s conclusion, that the NSC could ettec-
tively be “a war cabinet which carried a kind of collectuive
responsibility.”"! Such a conception obviously ran counter
to Hamilton’s desideratum for a strong Executive, namely
that it be singular.

While Truman was reluctant to cede. it only by
implication, those powers of the Presidency that he
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believed were his alone and not to be shared, the NSC,
nonetheless, was reasonably active in its coordinating
functions. Still, the level of activity (meetings and actions)
is not necessarily the best indicator of the way Truman
used the NSC. Skeptical as he was of any infringement on
the powers he understood to be his, Truman was more
inclined to seek advice from whom he wished. when he
wished, in whatever setting he desired. The Presidential
prerogative of privileged advice was clearly one that
Truman guarded jealously.!?

The NSC, the President’s skepticism toward it not-
withstanding, had a checkered existence during the Tru-
man administration. During the years of the Korean War.
it was actively engaged, especially in the critical first
years. At the same time, many NSC meetings became
meetings of staff stand-ins—a sign of the key actors’ rela-
tive indifference to this setting. Truman’s advisory svs-
tem, as is usually the case for Presidents, was mostly ad
hoc.

Truman was advantaged by having some truly
remarkable talent at hand to render policy advice in for-
eign affairs. Many of the key Cabinet officials were well
regarded both by Truman as well as by their depart-
ments. Especially notable in this regard were \cheson
and Marshall at State and Lovett in Defense. To a consid-
erable degree, their views represented ones that were pal-
atable to their Departments. Strictly speaking. however,
the process of concerting and institutionalizing these per-
spectives was put only to moderate use because. as with
most American Presidents, Truman perceived mecha-
nisms of collective consultation to be a threat to his pre-
rogatives. Still, during the Truman period, the hostility
between departments and White House operations was
not as apparent as it later would become, especially under
the Nixon and Carter administrations.

The Eisenhower presidency marked the apogee ot

institutionalization in American foreign policy—oft collec-

tive consideration and commitment. Eisenhower's use of
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both the NSC and Cabinet for collective engagement rep-
resented a level not matched since. The common crit-
icism, however, was that collective consideration
produced least common-denominator results. That
remains a fundamental problem. Collective consideration
often makes it difficult to bring issues to a head or to
engage them forcefully. A natural tendency is to find
consensus at a lower level, or one that is sufficiently
vague as to be operationally undisturbing. Yet, as March
and Olsen have argued,!” process is more important than
outcome in the end. For, in the long run, a process that is
institutionalized also may produce behavior and policy
that has broad-based support behind it.

The virtue of the single mind (Hamilton’s unitary
executive) lies in the power of concentration and decisive
and energetic action. That may be the upside. The down-
side, however, is that such energies and decisiveness lose
their power when decisions are made that cannot develop
a basis for sustained support. The weakness of the collec-
tivity 1s indecision and the production ot short-run patch
jobs and, as in any other sphere of behavior, the potential
for logrolling. Difficult problems do not resolve them-
selves of their own accord, and Presidents faced with a
choice between sharing their decisional authority or plow-
ing ahead on their own, understandably, do not look for
further reasons to be frustrated. Practical adjustments
and learning, however, are important elements of any
decisionmaking process, and thev mav have greater pros-
pects of being induced through processes of collective
consideration.

The Kennedy Style

In the Presidential campaign of 1960, John F. Ken-
nedy presented himself less as Nixon's opposite than as
Eisenhower’s. Whereas the Eisenhower styvle was depicted
as cautious, conservative, formal, and ummaginative,
Kennedy presented himselt as a man of action. decisive
and, above all, informal. The Eisenhower interest in
organization, staffing, and delegation was held vp to
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ridicule. In this regard, Neustadt was Keunedy's teacher.
The lessons of Presidential Power and its emphasis on the
highly interventionist Presidency appeared to fit well with
Kennedy's own predilections.!

Kennedy’s preferences for dealing with small groups,
and even one-on-one discussions, fit the Neustadt model
well. According to Garry Wills, Kennedy believed that the
elaborate organizational forms that Eisenhower preferred
were biased toward inertia, and that little innovation
could be developed through them.!®> Thus, organizational
form became more fluid and ad hoc during the Kennedy
Presidency. Kennedy was more comfortable catching
advice on the run.

Ironically, the EXCOM structure established during
the Cuban Missile Crisis represented an effective base for
aduvisory discussions and for coordinating responses. The
combination of formal organizationally based advisers
and informal non-organizationally based ones appears to
have been an effective instrument. By definition, how-
ever, such a group was ad hoc, though the basis for
developing such collective procedures couid well be
institutionalized.

Although the Johnson period must be divided into
policy theaters, many of the same tendencies that charac-
terized the Kennedy conduct of foreign policy from a
procedural standpoint also were applicable to Johnson.
Fluidity and ad hoc procedures were prevalent. After the
engagement of American military forces in Vietnam,
however, a kind of informal war cabinet developed over a
midweek luncheon. But the premises upon which the war
was being conducted remained remarkably obscure.
which made it increasingly difficult, especially for military
leaders, to define the instruments necessary for carrying
out the American involvement.

Nonetheless, as during the Truman years, if organi-
zational forms were not so greatly relied on, Cabinet
officers continued to be listened to—at least until
McNamara himself turned against continued escalation
of force in Vietnam. Nonetheless, in both administra-
tions, a new and more visible source of intfluence was
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coming into being from within the White House, that
being the special assistant for national security—
McGeorge Bundy and later Walt Rostow.

The Nixon-Carter Years

Nixon's distrust of the formal bureaucracy was clear
from the beginning. To engage bold designs, Nixon was
convinced that these had to originate from within the
White House. The architect was Henry Kissinger, the
new national security adviser. Kissinger and Nixon
shared similar suspicions of the competence of bureau-
cratic organizations and the ability of the leaders of the
departments to escape the culture of their organizations.
Moreover, both Nixon and Kissinger designed a system
in which many central decisions were to be made from
the White House with a minimum of bureaucratic
involvement. To enhance White House capabilities,
Kissinger transformed the NSC staff from a small bro-
kerage outfit to a large shop of glittering minds. The
Nixon-Kissinger partnership brought deinstitutionalization
to a high tide from which it has but barely receded. Its
virtues clearly were boldness and decisiveness; its defi-
ciencies included disregard of allied leaders who were
frequently not consulted and caught by surprise. In proc-
esy terms, the deficiencies were two-fold: first, they
rcflected an attitude toward constitutional procedures
that was cavalier at best; secondly, thev eroded further
the standing of the normal foreign policy apparatus and
contributed enormously to deinstitutionalization.

Although President Carter’s game plan for foreign
policy decision making was initially different from
Nixon’s, in the end it wound up looking similar. Unlike
Wilham Rogers, however, Cyrus Vance did not go quietly
into the night.

President Carter apparently wanted some type of
multiple-advocacy advisory system. What he actually got
was a form of multiple ad hocracy, and, in such a situa-
tion, the adviser closest to the President’s ear is advan-
taged. Among his two major foreign policy advisers,
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Vance and Brzezinski, Carter was some of each but not a
blend of either.

As it had been under Kissinger, the NSC staff was
sizable and of star quality. It is clear from Brzezinski’s
memoirs that his conception of his role was of being the
President’s primary foreign policy adviser and concep-
tualizer.!® The Secretary of State, as Carter saw it, should
be a faithful implementor of conceptions emerging from
the White House. As with Kissinger, Brzezinski's concep-
tion of how foreign policy advice should be rendered was
that of a virtuoso performance rather than an orchestra-
tion. Such a view frequently was put forth by Brzezinski
before the press when tensions between Vance and him
heated up. Brzezinski’s claim was that the system that
provided him such an influential role in the process was
the system the President preferred.

There is no reason to believe that Brzezinski's con-
ception was erroneous. Carter’s staff held views of the
State Department much like Nixon's stereotypical view of
the State Department and of its spokesmen, such as Sec-
retaries Vance or Rogers—as being better at conveying
the demands of other governments to the United States
than at articulating American policy toward the world.'”

Moreover, Carter's own conception of his role as
President apparently was that of a solitary figure imbib-
ing information, analyzing it, and rendering rational
judgment. Carter’s organizational problems in the White
House were legendary. Yet, they deiived trom his style of
operation. The “spokes-in-the-wheel” theory of organiza-
tion (or non-organization as it may rightly be thought)
implies that everything will center on the President® and
that somehow implementation either will take care of
itselt or that the President, like F.D.R. and Johnson, will
intrude deeply, if unpredictably, into implementation
processes. Carter’s conception of the Presidential role
became that of grand decisionmaker. The operational
chaos that frequently ensued was partly a function of the
funneling of so much decisionmaking into the Oval
Office.
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Hence, the Carter foreign policv apparatus reflected
a set of highly visible soloists often singing in different
keys and frequently singing different songs. Brzezinski,
Vance, and Young give some idea of the range. In short,
Carter lacked any clear schema for the organization of
foreign policy. In this context, Brzezinski's role as the
driving force behind US foreign policy in the latter stages
of the Carter Presidency grew because Brzezinski was
advantaged by three factors: proximity to the President,
the absence of organizational bindings, and a flow of
events in international affairs that played increasingly
into Brzezinski's view of the world.

The Machinery Under Reagan

There were several contradictory features to the way
the Reagan Presidency approached the foreign policy-
making machinery. In the first place, the President
desired organizations for high-level coordination in both
domestic and foreign policy—Cabinet councils for inter-
agency coordination. Within the NSC, inter-agency work-
ing groups were active. Reagan's penchant for delegation
and consensual management of policy meant, iniually, a
reduction in the role of the national security adviser.
Mostly, Reagan desired policy to be worked out through
ordinary channels. This form of policy management
clearly fit well with Reagan’s decision style, which was to
avoid concentrating discussions in the White House itself.

Despite the relatively strong ideological accord at the
top of the Reagan administration (in vivid contrast to the
Carter administration) the limits of ideology rapidly
became apparent in the face of operational choices. Not
only did discord follow in the absence of Presidential
intervention, but at times 1t was fueled by poor interper-
sonal chemistry. The President’s lack of involvement
provided strong incentives to carry on policy debates,
publicly adding to the appearance of an administration
that was harmonious in its premises and rife with
dissension in its operations.
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In spite of a formally diminished role for the
national security adviser and the NSC statf, the conflict-
ing signals given off by the major policy actors inevitably
moved the national security adviser directly into the fray
as an advocate, though never a preeminent one. Indeed.
the turnover in national security advisers was stunning
during the Reagan years. Six appeared on the scene.
Poindexter’s case (and, to a degree, McFarlane’s) show
that relative anonymity is no guarantee of regularized
procedures. Above all, it reveals that the national security
adviser’s role and the NSC staff apparatus itself lend
themselves to operations outside the purview of other
organizational actors. We do not know what Reagan’s role
in this had been or that of William Casey, whose alleged
support for the Iran-contra operation may well have
fallen outside of his organizational position. If the Presi-
dent signed off on the operation fully aware of the
import of his actions, that presents a serious problem. If,
however, the President was either unaware of Casey's
actions or was never adequately informed (as Poindexter
has asserted), the problem is even larger—and is an
especially unfortunate example. It is an especially unfor-
tunate example of what results when the process of policy
formulation ignores institutional sources and regularized
processes.

What is particularly clear, not merely of the Reagan
Presidency, is that the NSC is not an institution in any true
meaning of the term. Across Presidential administrations,
staff turnover through recent transitions has verged
toward 100 percent—and finally arrived at that figure in
the transition to the Reagan Presidency.’ Moreover,
unlike the Departments, NSC papers are Presidential
ones, thus privileged and therefore not always available
to successor administrations. To the extent that the Presi-
dential adviser for national security atfairs and the NSC
staff play a larger role in formulating and carrving out
policy rather than in mediating and coordinating dif-
ferent policy positions, policy making is unhinged from
any institutional base.
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What Is to Be Done?

Our system of government does not, for better or
worse, lend itself to collegial processes of decision-
making. Constitutionally, the President is the Chief
Executive and the Commander-in-Chief. Strictly speak-
ing, he has only to share power with Congress, something
Presidents have grown more reluctant to do—ironically,
more reluctant in proportion to the controversiality of
their policies.

Good processes, however, do reduce the risk of
erratic and inconsistent decisions and heighten awareness
of trade-offs and costs. But for any given President a
good process is one that helps him achieve his goals, not
one that slows those down. A President who is disposed to
achieving a particular set of goals will manipulate the
machinery until he comes up with the right answers. The
succession of Assistant Secretaries for Inter-American
Affairs in the Reagan administration attests to this, at
least until the appointment of Elliot Abrams, whose
enthusiasms were deemed sufficient to the task. This,
however, is a far cry from engaging the machinery of
government so as to learn from it.

It is clear that institutionalization, never very strong,
has suffered considerably in American government over
recent decades. The fact that the White House is bigger
and more compartmentalized is not nself testimony to
institutionalization. Fewer and fewer memory traces are
being left in government.

This problem has grown acute in foreign policy.
Idiosyncracies of Presidential style are a factor. Even
more fundamental is the absence of a consensus on mat-
ters of foreign policy. The absence of agreement—in fact,
the disagreements have never been stronger—probably
has been responsible for much of the breakdown of the
consultative processes. Potential opposition appears to
lurk everywhere.

More agreement about policy probably would pro-
mote tendencies to trust a wider set of players and could
lead to greater regularity and orchestration. Although there
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1s no reason to think that matters necessarily will get
worse in this regard, there also is no reason to think that
they will get better by their own accord. On many funda-
mental foreign policy issues there are, in fact, powerful
reasons to believe that the activist cores of our two major
political parties are very far apart and that they will con-
tinue to exert influence, if indirectly, on their candidates
and, ultimately, on whomever emerges as President.?

In our system, Presidents have a great deal of lati-
tude to do as they please in foreign affairs (at least until
Congress or public opinion catch up to them) and do not
need to feel as constrained by collegial processes as heads
of governments in other systems. Yet, if the results in the
management of foreign policy of recent administrations
is evidence of anything, it is that Presidents do need help,
and some, such as Bush, appear willing to seek it. For the
most part, though, the help Presidents need is of the kind
they are least likely to seek.
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By seeking to provide that a concurrent resolution shall have the
[oree of law, we are embarking on an extremely dangerous. and
probably unconstitutional course of action.

—Jimmy Carter

IN A VALEDICTORY ADDRESS IN NOVEMBER 1987, THE SEC-
retary of Defense expressed his views on the perils of a
congressional seizure of power from the President—"a
pattern that spells disaster for American interests—inter-
minable debate in place of prompt action and sudden
lurches in place of steady policies.” He concluded, saving
there is “no sign that Congress understands itself to be
embarking on a radical redesign of the separation of
powers.”

I cannot claim, as Mr. Weinberger does, to be echo-
ing the clear intent of the constitutional framers. The
very fact of this symposium and its diversity of scholarly
and professional viewpoints reflects that the intent and
design of the constitutional fathers was much more eclec-
tic, much more a blend, much more tentative than the
sharply etched image of a separation of explicit powers
and responsibilities between the President and the Con-
gress that Secretary Weinberger draws. The Secretary,
whose love of Shakespearean theater has been rivalled
only by his recourse to Churchillian cadences and
Hamiltonian utterances, speaks to one strain in our

‘The Honorable John C. Culver served as the Senator from lowa.
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constitutional experience, but not to its sole or, I submit,
even the dominant one.

The Madisonian and Jetfersonian motf has been
even stronger. Madison said, “In no part of the Constitu-
tion is more wisdom to be found, than in the clause which
confides the question of war or peace to the legislature,
and not to the executive department.... War is in fact the
true means of executive aggrandizement.” And was it not
Jefterson who expressed the hope that “we have already
given for example one effective check to the ‘Dog of War’
by transferring the power of letting him loose from the
Executive to the Legislative body, from those who are to
spend to those who are to pay.”

I cannot—and do not have the scholarly background
to—give fresh revelation to all the constitutional
conundra regarding foreign affairs and national security.
Suftice to make a few preliminary points:

The motivations and incentives for writing the Con-
stitution were heightened—more than most of our school
books suggested—by a sense of fragile security and exter-
nal danger in the last years of the Confederation and
crystallized by a felt need for a central capacity to define
and execute national policy.

But it is also fairly evident that the notion of central
government rested on the vision of a government of both
shared and separated powers. A balance of powers and
checks was more important than a concentration in or
monopolization of power by any one branch, however
more efficient and tidy the latter might be.

From this starting point, I would like to draw more
directly on personal experience and observation as a
Member of Congress for 16 years who served in the
House of Representatives on the Foreign Affairs Com-
mittee and in the Senate on the Armed Services Commit-
tee. My involvement over that arc of time included most
of the Vietnam war, the debate over the War Powers Res-
olution, etfort on my part to find mechanisms by which
there might be a greater synchronization of our foreign
policy objectives on the one hand and our military capaci-
ties on the other, and an involvement in several running
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controversies over weapons systems such as the B-1
Bomber and the AWAC:s sale to Iran.

From that vantage and the enforced luxury of
observing executive-legislative relations from a more shel-
tered distance since 1981, I have a few reflections on the
war powers issue to share.

I come to this arena as a relic of a rare species—a lib-
eral Democratic member in the House who actually voted
against the War Powers Resolution. I also voted to sustain
President Nixon’s unsuccessful veto ot the ultimate bill,
which sought to homogenize the House and Senate
versions.

My opposition was principally based on the fact that
the bill acknowledged a wide—almost limitless—scope of
Presidential power for 60-90 days—a grant or delegation
of war power larger in my judgment than that expressly
conveyed or even implicitly inferred by the Constitution
itself. Nor did it seem wise to me to engage forces on a
timetable that invited both our President and our adver-
saries to orchestrate and distort their actions to exploit
the 60-day window of maneuver and independent action.
Such an artificial construct seemed to me an arbitrary
and misshapen environment in which to pursue the
highest interests of our nation.

I believe that the issues embedded in the War Powers
Resolution are real ones and that it was altogether proper
for the Congress to seek a more defined exposition of its
relations with the Executive on this vital dimension of
national policy. Heretic though I may have been on the
War Powers debate of 1972-73 and on the dangers I have
always sensed in Congress tinkering with the Constitu-
tion, I am not one who belicves that we should necessarily
return to where we were in the vears preceding the adop-
tion of the War Powers Resolution.

Though the margin necessary to override President
Nixon’s veto in the House was probably the result of
Watergate and the rigid and expansive definitions of
Presidential power which were advanced at the time, 1
must recall that there was a substantial body of feeling
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already present in the Congress that an act was necessarv.
The war powers movement had its well-springs across a
broad political spectrum. In the Senate, members such as
Senator Stennis, Senator Javits, Senator Dole, and Sena-
tor Spong of Virginia were prominent advocates. It was
not a narrow political point of view. A two-thirds majority
for its type of War Powers Resolution existed in the Sen-
ate well before Watergate and the particular events of
1973.

It had as its principal objective not the “seizure™ of
power from the President or the imposition ot a process
of congressional micro-management of foreign policy;
but rather it represented a genuine effort to recapture
not only the spirit but the clear intent of the constitu-
tional framers to have the Congress share responsibility
and accountability with the President.

Part at least of the purpose of the resolunon—in
both Houses—was to create a measure of selt-discipline
within the Congress, to make it come to terms with the
meaning and implications of military involvements. to
confront issues directly rather than obliquely or by creep-
ing incrementalism. Certainly the Gulf of Tonkin Resolu-
tion adopted in herd-like obedience on the basis of
selective evidence and unexamined premises cast a long
shadow over the War Powers debate.

However, this issue was not an impulsive or episodic
reaction to just one President or one particular set of
events. There was a powerful awareness that in our
democracy the commitment of troops and resources was
only durable and proper if it had the underpinning of
broad public support as reflected in the Congress.

We see this again in the Persian Gulf. where an
aggregation of decisions and spasmodic reactions were
depicted as major tests of national will and interest. The
Executive argues that none of his discrete and individual
actions fall within the strictures of the War Powers Reso-
lution, yet at the same time argues that the totalty of
these actions constitutes a solemn and inescapable
commitment.




THE WAR POWERS RESOLLUTION 237

Unhappily, the War Powers Resolution we have in
several of its features is not an ideal vehicle for resolving
the debate over these commitments.

—President Reagan renounced the resolution,
declaring it to be an invalid declaration of constitu-
tional extra-territoriality by the Congress.

—The Supreme Court cast doubt on the concurrent
resolution feature of the resolution by its congres-
sional veto ruling in the Chadha case.

—Onc hundred and tenn Congressmen sought stand-
ing in US District Court to force the President to
comply with the consultation and time trigger
mechanisms of the resolution.

—DBoth sides desired some form of ultimate constitu-
tional test in the Supreme Court—but not now.

—A number of House and Senate Members favored
a recasting of the resolution more nearly along the
lines of the original Senate version. narrowing the
areas of permissible action by the President aloue.
but doubt their capacity to muster sufficient
majoritics.

—Still others favored a blue-ribbon commission to
review 'he whole war powers issue.

For now, we must uncomfortably live with the resolu-
tion we have, with all of its flaws. And those sections that
seem least exposed to constitutional infirmitv—the con-
sultation provisions—can be given life and substance to the
clear advantage of our foreign policy. The strength of the
War Powers Resolution we have is that it contains the
ingredients for greatly improving the flow ot information
and the dctection of policy weaknesses.

In the Intelligence Act, prescribing communication
between the intelligence community and the Intelligence
Committees, aad in the refinements that tollow the Iran-
contra report, we have examples ot how regularized,
dependable, and productive consultation could be
achieved in the war powers area as well. Instead of
decrying congressional seizure, fickleness, leakiness, and
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undependability, the administration-—and administra-
tions to follow—could ettectively build more confidence
and collaboration by a variety of consultative mechanisms
that mo~e beyvond mere notification or explanaticn after
the fact.

If an administration hews to a "boob™ theory about
Congress or views it as the encmy. the dangers of policy
tailure and damage to our national interest only
increase—as Admiral Poindexter, Bill Casev, and Ollie
North have shown only too well. As stated in the Iran-
contra report “The common ingredients of the Iran and
contra policies were secrecy, deception and disdain for
the law.” To be sure, the web of necessary consultaticn
with Congress is more complex today than it was before
Vietnam, but it should be possible to devise. as the intel-
ligence committees have, a representative congressional
sounding board which includes the leadership as well as
representation from the relevant committees.

One can quarrel about exact lines of constitutional
demarcation between the President and Cenoress and
split hairs over what constitutes “immiaciit hosthties.”
But those difterences and concerns are mitigated if there
1s a dependable and recognized avenue of consultation.

Consultation does not automatically gestate con-
sensus, but it 1s surely a pre-condition. On the other
hand, foreign policy by Executive preemption almost
always has a paintul recoil. Theories of petrified Presi-
dential prerogative may occasionally produce a flash suc-
cess, but usually only postpone the need 1o rally public
and political support. It is in the nature of our system
that a true validation of the national or public interest
requires the shared involvement of the Congress. One of
the central reasons I voted against the resolution is that it
grants the President too much free play to commit us to
war and the expressed authority to enlarge the nature of
the crisis for 60 to 90 days, which torce a congressional
choice that may be too Draconian—to foreclose the mili-
tary involvement or give the Execuiive a blank check.
The present configuration of War Powers in fact could
invite another action like the Gulf of Tonkin.
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In arguing for the leguimacy and value of consulta-
ton, let me again draw on personal experience. When 1
tirst entered Congress in 1965 the Members, mvselt
imcluded, were il anvthing too acquiescent and defer-
enttal m conceding superior wisdom and expertise to the
exccutive branch in the toreign policy tield. When T left
the Senate i 1981, the Members, myselt included. were
tf anvthing too automatically assuming that Executive
testimonyv, information. and analysis was tainted or sus-
pect. The cause was not hard to detect: the Vietnam
experience, with its deceit and secrecy, had shattered
congressional (rust. not onlv in the omniscience of the
Executive but also in its simple willingness to convey
unvarntshed truths, Though the Executive undeniably
possessed more imformanon. his accuracy and the
integrity of presentation were much m doubt.

In spite of the serious damage to the relationship
between the Executive and Congress with the Tran-contra
experience and the controversy over our Persian Gult
and Central America policies. T cling to the behef that it is
possible to achieve a healthier equilibrium in the velation-
ship. Frank consultanion will inevitably produce moments
of contention and disagreement. but most of the time the
end result will help to test assumptions and build conti-
dence. Much of the ume. the experienced reactions and
political msights of Members of Congress will help to give
better shape. sustainability. and realism to the problem
under discussion. And even members not deeply experi-
enced in these arcas often express commonsense judg-
ment and instinct which is quite as important in its
contribution to sound policy as the sophisticated expertise
of the professional. The wise Executive should view con-
sultation as neither a threat to secrets nor as a forbidding
and mtmidating chore but rather as a potentiallv beneti-
cia' and valued exerase in achieving both strengthened
support and a sensible policy.

In my experience, Congress in fact has generally no
sought a very high threshold of information and has
accepted as sutticent, fairly routine and arguably
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inadequate briefings. Undoubtedly more vigorous and
vigilant congressional oversight mlght have avoided some
of the tragedyv of the Iran-contra atfair. Admittedly at
times. Cengress has tipped in the other direction when
members insist on overly detailed and repetitive reports
in both written and oral form. There is no easv cure for
this, but regularized processes of consultation mitigate
the number of spasmodic and impulsive demands for
avalanches of informaton.

When there are acknowledged channels for the
exchange of views, tlow of information and advice, and
when these opportunities are utilized in reciprocal good
faith and respect, our democracy is better served and the
chance ot mischiet and even disaster reduced. A climate
of distrust, contempt, and mutual demonization by the
two branches will only produce policy closure and at
times recourse to constitutional or legal short-circuiting,
as we discovered m lran-contra and earlier in Watergate,
or in excessive encroachment upon Presidential authority
by the Congress. Arrogance by the Executive will guaran-
tee barren wartare with the (,ongless at the expense of
the country. Common courtesy and political sensibility in
these matters is as important and valuable as formal
Process.

The War Powers Resolution has a double edge. It is
distortung in that it focuses too much debate on problems
of consututional definition and prerogative. Many of our
forcign policy issues today lie in gray areas where 1t is
hard to establi.h clear and timeless markers. But if pre-
cise mapping ot the contours ot toreign policy 1s chancy,
this does not underwrite a doctrine of absolute Presiden-
tial discretion and a bottomless reservoir of Executive
power.

This is @ condition that the War Powers Resolution
tries to address. By urying to maximize genuine inter-
action between the President and Congress without
asscrtiions of power monopoly on either side. the tensions
abate and the process ot achieving public support is
enhanced. By almost any measure, our worst mistakes
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and performances in foreign policy occur when the
wagons are circled. when policy is formed with Congress
depicted as a menace, and when the ensemble of policy-
makers is too self-enclosed. In 1972, when the War
Powers Resolution was under consideration in the Senate,
one ol our great constitutional scholars, Alexander
Bickel, wrote
here is no assurance of wisdom in Congress. and no
such assurnce in the presidency. on domestic problems
ov toreign. The ondy asswrance there s hes in process, i the
duty to explain, justify and persuade, to define the national inter-
ost by evoking it and thus to act by consent. Congress will
sometimes fail to give its consent 1o wisdom, and hold out
tor toolishness. At such times, the President, who is dif-
teventy constituted. has enormous leverage as a per-
suader and great power as a brake. Singly. either the
President or Congress can fall into bad errors, of commis-
sion o1 omission. So they can together, too, but that is
somewhat fess fikely, and in any event, together they are all
WeLC POl
Phat is the ultimate justitication, not necessarily for
the War Powers Resolution we have, but for a war powers
tLocess in which there is a mutuality of responsibility and
respect within both the Executive and the Congress. Qut
ol conferences such as this one, we may see the way to
reaching a more measured and durable basis for the
fultillment of that joint obligation and shared constitu-
tional duty,




THE EGITIMACY OF
THE CONGRESSIONAL
NATIONAL SECURITY

ROLE

Bv LOUIS FISHER
Congressional Research Service,
Library of Congress

The Congress shares both the poiwer and the responsibility for our
foreign policy.
—President Ronald Reagan. April 27, 1983

WHAT MAY THE PRESIDENT DO PURSUANT 1O HIS EXPRESS
powers? What is added by so-called “inherent or implied”
powers? What is the role of Congress? What statutory
constraints operate on the Presidentz Do we want the
realm of "national security” exercised solelv by the
Presidents

In January 1987, addressing the Federalist Societv in
Washington, DC, Vice President Bush urged Congress
and the judiciary not to interfere with the President’s
conduct of foreign policy. He said the Founding Fathers
did not intend that our tmexgn polu\ should be con-
ducted and reviewed by grand juries.”™ Probablv so. but
neither did the Founding Fathers intend for White
House statt and private citizens to carry out foreign pol-
icy operations, break laws, and invoke the Fifth Amend-
ment, all done with littde clear knowledge by the
President.

Mr. Bush claimed that the framers of the Constitu-
tion intended that the President play the paramount role
in implementing foreign policy. “Over the last 20 vears.”

243




244 LOUIS FISHER

he said, “we have witnessed a departure from the wav we
have conducted toreign policy for nearly two centuries.
Congress has asserted an increasingly influenual role in
the micro-management of foreign policv—toreign opera-
tions, if vou will—and at the same time Congress,
through the use of Taws ..., ushered courts and lawvers
into an uncomfortable but veryv visible role in the
development of our foreign policy.”

The term "micromanagement™ is obscure, if not trite.
Executive officials sometimes use it 1o shield operatons
that cannot survive public and congressional scrutiny,
perhaps the kind of adventures attempted in the Iran-
contra attair. When the executive branch is not properly
supervised by the President, and when executive activities
violate laws passed by Congress. congressional interven-
tion is both mevitable and desirable. It the President
wants less interference with his operations. he must
assure that the operations are within the law and can
attract the support of Congress and the public.

Constitutional Principles

Mr. Bush asserts that congressional involvement in
foretgn attairs 1s of recent vintage. The record. in fact,
suggests the opposite. What is new is the claim of a Presi-
dential monopoly in foreign aftairs. During the nine-
teenth century, Congress shared significantly in questions
ot war, peace, and national security.

The Constitution makes the President “Commander
in Chiet™ of the armed forces. Where this power begins
and ends has long mystified the courts. In 1850, in
Fleming v. Page, the Supreme Court stated that the Presi-
dent, as commander in chief, “is authorized to direct the
movements of the naval and military torces placed by faw
at his command, and to employ them in the manner he
may deem most effectual to harass and conquer and sub-
due the enemy.™ This appears to be a broad reading of
the Commander in Chiet clause, but the Court refers 1o
the power to move forces “placed by law at his command.”
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The President depends on Congress to provide the
authorizations and appropriations necessary tor military
action. Under the Constitution, it is the responsibility of
Congress to raise and support the military forces, to
make military 1egul¢m()ns to provide for (dllmgr up the
militia to suppress insurrections and to repel invasions,
and to provide tor the organization and disciplining of
the militia. Through its power of the purse, Congress can
withhold funds. When it does appropriate, it may place
restrictions and conditions on the use of funds.

In 1868 Congress passed a law (sull in etfect) that
directed the President to demand trom a foreign govern-
ment the reason for depriving any American citizen of
liberty. It 1t appeared wrongftul and in violation of the
rights of American ciuzenship. the President was to
demand the citizen’s release. It the government delaved
or refused, the Prestdent could use such means as he
thought necessary and proper to obtain their release. but
Congress specified that these means could not amount
“to acts of war.”

In the Chinese Exclusion case. deaded by the
Supreme Court in 1889, warmaking was still at that ume
considered a congressional prerogative. England wanted
our naval forces to act in concert with France against
China. The Court noted: "As this proposition involved a
participation in existing hostilities, the request could not
be acceded to, and the Secretary of State. in his com-
munication to the English government, explained that
the war-making power of the United States was not
vested in the President but in Congress, and that he had
no authority. theretore, 1o order aggressive hostilities 1o
be undertaken.™

Presidential war powers have expanded in the twen-
teth century because of several developments. The idea
of “defensive war™ was oniginally limited to protective
actions against the borders ot the United States or naval
wars against the Barbary pirates and France. After World
War 11, detensive war assumed a much broader meaning.
American forces are spread throughout the world:
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military commitments are placed m detense pacts and
treaties. Under agreements such as NATO, an attack on
an allv means an attack on the United States. Presidents
also have used military force recently 10 protect American
lives and property, often stretching those objectives to
achieve foreign policy or military objectives. Examples
include the Dominican Republic in 1965, Cambodia in
1970, and Grenada in 1983, The bombing of Libya in
1986 was justified as an anti-terrorist response.

The exercise of Presidential war power by Lvndon
Johnson and Richard Nixon provoked Congress to pass
legislation i an effort o curb such Executive initiatives.
Congress resorted toits power of the purse in 1973 to cut
oft funds for combat activities in Cambodia and Laos, but
Nixon vetoed the bill and Congress failed to muster the
two-thirds majority i cach House for an override. A
compromise bill delaved the cutott of funds for another
fortv-tive davs.

This experience reinforced the congressional drive
for the War Powers Resolution of 1973, Therve ave three
main provisions: Presidential consultation with Congress,
Presidential reports to Congress, and congressional
termination of military action. The purpose of the
resolution. as stated in section 2¢a), is “to insure that the
collective judgment™ of both branches will apply to the
mtroduction ot US torces mto hostilities.

Fhe Need for Collective Judgment

How do we evaluate the War Powers Resolution?
Obviously it is not self-enforcing. A statutory mechanism.
by itself. cannot police the boundaries ot congressional
and Presidential power. The success of the resolution
must be measured largelv i ats ability 1o alrer atti-
tudes and conduct. Does 1t change the context for
Presidential action? Does it strengthen the judgment that
resort to war must have the joint backing of both
branches?
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Although the War Powers Resolution conunues to be
criticized as unworkable and as an encroachment on Pres-
idential responsibilities, there is greater appreciation
today that Presidential militarv actions must have the sup-
port and understanding ot Congress. As a postmortem
on the Vietnam war, Secretary of State Kissinger offered
this perspective in 1975: “Comity between the executive
and leglslatne branches is the only p()suble basis tor
national action. The decade-long struggle in this country
over executive dominance in foreign aftairs is over. The
recognition that Congress is a coequal branch of govern-
ment is the dominant fact of national politics [()dd\ The
executive accepts that the Congress must have both the
sense and the reality of participation: foreign policy must
be a shared enterprise.™ The “collective judgment™ antic-
ipated by the War Powers Resolution is an essental con-
dition for creating effective policies in military and
foreign affairs.

In a major address in 1984, Defense Secretary Cas-
par Weinberger announced the basic principles that pro-
mote national security. He said that the “single most
critical element of a successtul democracy 1s a strong con-
sensus of support and agreement tor our basic purposes.
Policies formed without a clear understanding of what we
hope to achieve will never work.”™ Betore committing
forces into combat. “there must be some reasonable
assurance that we will have the support of the American
people and their elected representatives in Congress. ...
We cannot tight a battle with the Congress at home while
asking our troops to win a war overseas....

What happens when the President and White House
aides decide to bypass Congress and ininate secret pol-
icies abroad: If the President were to confront a genuine
emergency which did not permit consultation with Con-
gress or the enactment of authorvizing legislation, he
might decide to invoke the preregative which is the
Executive’s power to act for the public good in the
absence of specific law and sometimes even against it.
Abraham Lincoln claimed that authority i April 1861
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while Congress was in recess. He issued proclamations
calling torth state militias, suspending the writ of habeas
corpus, and placing a blockade on the rebellious states.
He told Congress that his actions, “whether strictly legal
or not,” were necessary for the public good.* Congress
then passed a statute legalizing his proclamations “as if
they had been issued and done under the previous
express authority and direction of the Congress of the
United States.™

Legislative sanction is an essential ingredient of the
prerogative. In times of national emergency. the Execu-
tive may act outside the law but he must submit his case
to the legislature and the people for approval. The sec-
ond ingredient is that the emergency must be genuine
and not contrived. Invoking the prerogative ts unwar-
ranted if the President allows conditions to fester and
deteriorate to the point of emergency, without making an
effort during that period to consult with Congress and
seek its support for collective action. The prerogative 1s
not to be invoked stmply because the President has been
unable to attract congressional support for his policies.

Justice Jackson's theory of the President’s emergency
power, announced in the Steel Seizure case of 1952, helps
to understand the dvnamics of constitutional power. He
sketched out three scenarios.

(A) Presidential power reaches its highest level when
the President acts pursuant to congressional authoriza-
tion. Here he acts with the full complement of constitu-
tional and statutory powers,

(B) Presidential power is at what Jackson called its
“lowest ebb” when the President takes measures incom-
patible with the will of Congress. This was President Rea-
gan's predicament with regard to aiding the contras.

(C) In between these two categories lav a “zone of twi-
light" in which Congress neither grants nor denies
authority. In such circumstances, “congressional mertia,
indifference or aquiescence may sometimes. at least as a
practical matter, enable, if not invite. measures on inde-
pendent Presidential action. In this arca. any actual test
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of power is likely to depend on the imperatives of events
and u)ntempman imponderables rather than on abstract
theories of law."*

Jackson’s model applies to actions by Presidents Car-
ter and Reagan. Carter's termination of the Taiwan
defense treaty, without any consultation with legislators.
was not effectively challenged by Congress. The Senate
acted on June 6, 1979, but never took a final vote. When
the case reached the Supreme Court later that vear, Jus-
tice Powell remarked that if Congress “chooses not to
contront the President, it is not our task to do so.” Only
when the two branches are in irreconcilable conflict over
treaty termination is the Court likelv to resolve the
dispute.'!

When the Supreme Court upheld Carter’s actions
against Iran, including his freezing of assets and the sus-
pension of claims pending in American courts, it did so in
part because of congressional acquiescence. The Court
said that Presidents have a freer hand in foreign aftairs

“where there 1s no contrary indication of legislative intent
and when, as here, there is a history of \()nglcssmn tl
acquiescence in conduct of the sort engdgcd in by the
President.”!” The Court took notice of Congress’ failure
to disapprove Carter's action or even to pass a resolution
expressing its objection.

A similar result occurred with litigation over Presi-
dent Reagan’s actions in Central America. Members of
Congress went to court to contest military initiatives by
the Reagan administration in El Salvador. This lawsuit
was turned aside by a Federal court on the ground that
the determination of what constitutes hostilities or immi-
nent hostilities is essentially a factfinding matter reserved
to Congress, not the courts. However. the case was also
dismissed because Congress had failed to take anv legisla-
tive action to thwart President Reagan. '

The Belief in Presidential Supremacy

Much of the debate on the allocation of toreign
aftairs between Congress and the President revolves
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around two competing models. Under the Curtiss-Wright
doctrine of 1936, the President is blessed with extra-
constitutional, inherent powers. According to this model,
the necessities of international affairs and diplomacy
make the President the dominant figure. Instead of con-
fining himself to the specific issue of delegation which
was before the Court, Justice Sutherland added pages of
obiter dicta to describe the far-reaching dimensions of
executive power in foreign affairs. He assigned to the
President a number of powers not found in the Constitu-
tion. " Curtiss-Wright is cited frequently to justify not only
broad grants of legislative power to the President but also
the exercise of inherent, independent, and implied
powers for the President.!>

The competing model is the Steel Seizure case of
1952, which assumes that Congress is the basic lawmaker
in both domestic and foreign affairs. However, as Justice

Jackson pointed out in this case, congressional inertia.

silence, or acquiescence may invite independent and
conclusive actions by the Executive.

The lesson to be drawn from either model is that
Congress has ample powers to legislate tor emergencies,
at home or abroad. but those powers must be exercised.
Legislative influence and control depend on the willing-
ness of Congress to take responsibility. Moreover, Presi-
dential influence, at least for long-term commitments,
cannot survive on assertions of inherent power. The Pres-
ident needs the support and understanding ot both
Congress and the public.

The President, therefore, is not the sole voice n tor-
eign aftairs. He cannot, or should not, isolate himselt
from Congress and the general public. dismissing their
involvement as narrow, local, uninformed. or parochial.
Patsy T. Mink, after careers both in Congress and the
State Department, warned that it “is follv to believe. as
many in the top echelons of State and White House staft
sincerely do, that good foreign policy necessarily stands
above the pressures of domestic politics and constituent
interests. Politics is the art of reconaling and educatng,
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not of avoiding, those interests.”!® For that task the Presi-
dent needs Members of Congress to develop and support
effective international policies.

The Iran-Contra Affair

How does this general framework apply to the Iran-
contra affairz What might be done to minimize a recur-
rence of White House adventurism? [s there any way to
reduce the size of Jackson’s “zone of twilight” so that
future Presidential actions will more likely be exercised
within political and legal boundaries?

There is a limit to what can be expected from new
statutory remedies. Statutory language is inherently
vague, and opportunities always exist for Executive abuse
and deliberate misinterpretation. We can hope tor “good
faith” relations between the branches, and often that pre-
vails, but the reality is that a number of Presidential
appointees and assistants have little understanding ot
Congress or the Constitution. Their strong personal ties
to the President create a desire to satisty his goals by
means legal or illegal. For their part, many Members of
Congress have an inadequate understanding of legislative
prerogatives and responsibilities.

The Iran-contra affair had its source in fundamental
misconceptions about executive-legislative relations in
foreign policy. Key witnesses testified that foreign policy
is within the exclusive control of the President. They
regarded congressional interference, by its very nature,
as illegitimate—to be ignored or circumvented whenever
necessary. The sad fact is that some Members of
Congress think the same way.

This belief invites consequences. Witnesses claimed
that if Congress denies the President funds to implement
his foreign policy, the President can seek funds from
private parties and foreign governments. The etfect is to
join the sword with the purse, which is precisely what
the framers feared. If Congress investigated to deter-
mine what activities were taking place, the theorv of
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Presidennal supremacy justified the withholding . mtor-
mation to conceal operations. Lies and deception became
part of the package of tools needed to protect Presiden-
tial policy. Duplicity was practiced not only against Con-
gress but Cabinet otficers as well. To preserve the high-
flving prerogative of the President. executive otficials
resorted to guile, deceit, dissimulation. and bad faith. So
long as this theory of Presidential omnipotence in toreign
affairs is championed, we can expect variations of Iran-
contra in the future.

Attitudes that produced Iran-contra can be altered 1o
some extent by congressional action. First. the National
Security Council should be excluded from operations.
That conclusion was reached by the Tower Commission
and endorsed by President Reagan and National Securiny
Adviser Frank Carlucci. The NSC’s statutory mmssion of
coordinating information and advising the President is
compromised when it becomes involved in operations. It
loses objectivity and detachment. Nevertheless. the Tower
Commission opposed anv statutory action that would pro-
hibit NSC’s involvement in operations. The report
claimed that the term “operations” is too vague to justity
statutory action.!”

This argument is unpersuasive. If the word is clear
enough to be used by the Tower Commission. by Presi-
dent Reagan, and by Nadonal Security Adviser Carlucei.
it is clear enough to be used by Congress. It the problem
is language, let us decide what NSC should not do and
say so. Perhaps the prohibition should be on the conduct
of covert operations. Either way, statutory restrictions are
needed. Legislative action would emphasize that the NSC
is not, as the Tower report claimed, the President’s “area-
ture.”™ It was created by Congress and is funded cach
vear by Congress. Its duties and powers can be defined
and refined by Congress.

Second, was the NSC subject 10 Boland amendment
restrictions from 1984 to 1986 The Boland amendment
during that period prohibited military assistance 1o the
contras by the CIA. the Defense Department. or “am
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other agency or entitv of the United States involved in
intelligence activities.” Supporters of the administration
claim that the NSC was not covered by this restriction.
Under their theory, John Poindexter, Oliver North. and
others on the NSC staft could do what the intelligence
agencies could not.

This argument is far too clever. A close look at the
US Code and Executive Orders demonstrates the weak-
ness of this position. The CIA is subject to NSC’s control.
Under 50 USC 403(a), “There is established under the
National Security Council a Central Intelligence
Agency...."” Could a subordinate bodv like the CIA be
involved in intelligence activities without the controlling
body (the NSC) also being involved? The NSC-CIA rea-
tionship is further ciarified by examining Executive
Order 12333, issued by President Reagan on 4 December
1981. Section 1.2 states that the NSC “shall act as the
highest Exccutive Branch entity that provides 1eview of,
guidance for and direction to the conduct ot a'l national
foreign intelligence, counterintelligence and special
activities [i.e., covert operations]. and attendant policies
and programs.” As defined by section 1.5, the Director of
Central Intelligence “shall be responsible directly to the
President and the NSC....” Under section 1.8(1). the CIA
shall “conduct services of common concern for the Intel-
hgciice Community as directed by the NSC.” Who imiple-
ments Executive Order 12333, which is entted ~“United
States Intelligence Activities:” Under section 3.2, the
principal responsibility falls to the NSC.

Third, the Intelligence Authorization Act of 1980
necds revision. The statutory language 1s an open invita-
tion to executive manipulation. The section on congres-
sional oversight provides that the Intelligence Commit-
tees shall be kept informed “to the extent con-i.iom with
all applicable authorities and duties, mcluding those con-
terred by the Constitution upon the executive und legisla-
tive branches of the Government, and to the extent
consistent with due regard tor the protection trom
unauthorized disclosure of classitied information ail
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information relating to intelligence sources and meth-
ods.™ In the hands ol execvtive officials interested in
wielding control and concentrating power. this language
means little more than that the Intelhgence Committees
will be informed if the executive branch feels hike 1t

The statute provides thatif the President determines
it 1s essential to hmit prior notice 1o meet extraordinary
circumstances affecting vital interests of the United
States. such notice shall be lmited 1o the chairman and
ranking minority members ot the mtelligence commit-
tees, the Speaker and mimorny leader ot the House of
Representatives, and the majority and minority leaders ot
the Senate. ™ It is clear that President Reagan did not
even inform this select group of eight members about the
[ran-contra activities.

Under the statute. the CEA Director and the heads of
other agencies involved 1 mtelligence activities are to
report “in a umely fashion to the melligence committees
any illegal imelligence actuviny ov signiticant mtelligence
fallure and anv corrective action that has been wken or is
planned to be taken in connecuon with such illegal
activity or failure.™! Not only did CLA Director Casey tail
to notfv the committees. he obtained a letter from Presi-
dent Reagan forbidding him to do so.

The statute requires the President to “fully inform
the intelligence committees ina umely fashion of mtel-
ligence operations in foreign countries. other than
activities intended solelv for obtaiing necessary tel-
ligence. ™ President Reagan shared nothing with the
committees until the story about arms 1o Tran appeared
m a Lebanese newspaper.

This statute needs 1o be darttied. Tt emergeney con-
ditions require the President o delay the notification to
the Intelligence Committees, the maxnnitim delay should
be specitied in Taw. such as tor not more than X hours.”
T he statute should prohibit che President trom making
“oral findings” to authorize a covert operation. Findings
should be written, signed by the President. preseived as
permancent records, and distibuted 1o the appropriate
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committees ot Congress and the statutory members of the
National Security Council. It is intolerable for someone
like President Reagan to authorize an arms shipment to
Iran and later claim that he had no recollection of when
he did it, or for John Poindexter to destrov a ftinding
because it is politically embarrassing. or tor key members
of the National Security Council, such as Secretary of
State George Shultz, not 1o be told of a finding.

Fourth, why not limit the oftices of the CIA Director
and Deputy Director to a tixed term? Bills have been
introduced i the past to limit the term to 8 or 10 vears,
similar to the post of FBI Director, but I would limit the
term to 4 vears. The potenual for CLA abuse is too great,
given 1ts access to secret funds. its involvement in covert
operations, and the hmited degree of congressional over-
sight. It a President is reelected. the CIA Director and
Deputy Director should be renominated and recon-
firmed. This means that William Casev would have had
to be voted on again by the Senate in 1985, Given his per-
formance over the first four vears, including the mining
of harbors in Nicaragua without adequate notification to
the Intelligence Committees, Senate contirmation would
have been highly unlikelv. A report by the Senate Intel-
hgence Committee in December 19831 made this revealing
observation about Casev’'s failure to submit a full and reh-
able disclosure of his tinancial interests: “The Committee
is concerned that this pattern suggests an insutficient
appreciation of the oblhigation to provide complete and
accurate information to the oversight commtiees of the
Congress. ™

Fitth, Congress should consider the addinon of ¢rim-
mnal penalties to certain of s statutes. The pull of lovalty
to President Reagan was so strong that oftficials non-
chalantly circumvented the Boland amendment and
other statutes because criminal penalues were lacking.
Thev should have been faced with the choice of lovaliv 1o
a President or fidelity 1o the Taw, with the prospect of
fines and jail sentences helpig them make the decsion.
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Sixth, there should be no circumvention of statutory
prohibitions in appropriations bills by having agency otti-
ctals solicit funds from private parties and foreign gov-
ernments. There are those who argue that Congress is
incapable of prohibiting these Presidential overtures.
This argument is not persuasive; the cost of permitting
extracurricular funding by the President is too costly for
representative government. It is also repugnant to have
the President go hat-in-hand to other governments for
financial support, becoming mvolved in quid pro quos
that will materialize later in the form of favors regarding
arms sales or financial assistance.

When Congress voted to prohibit direct or indirect
assistance to the contras, it should have been illegal for
Oliver North, as a White House staffer. to make
appearances around the country to drum up private
financial contributions. If this practice is allowed. Con-
gress will fose much of its power of the purse. After Con-
gress had cut off funds for the Vietnam war in 1973,
could President Nixon and his aides have appealed to pri-
vate groups and foreign governments to provide supple-
mental funds to continue the war? This kind of activiey
should be illegal not only for the government oftficials
who solicit assistance but for the private parties who
contribute.

There are steps we should not take. The Nauonal
Security Adviser should not be subject to Senate contir-
mation. The process of confirmation would elevate the
Adviser’s role and turther diminish the stature of the Sec-
retary of State. Moreover, there 1s no need to abolish the
two Intelligence Committees and replace them with a
joint committee. Each chamber of Congress needs its own
independent capability for overseeing the intelligence
community. Forming a joint committee would also give
credence to the canard that Iran-contra somehow
resulted from the congressional propensity to leak sensi-
tive information.

The claim by Colonel North that Iving 1s necessary
for covert operations, and that Congress cannot be
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trusted with sensttive information, is unfounded. He tes-
titied that it 1s very lmp()r tant for the American people
to understand that this 1s a dangerous world, we live at
risk.... Bv their very nature, covert operations or special
activities are a lie. There is great deceit, deception prac-
ticed in the conduct of covert operations. They are at
essence a le."™

In closed testimony, this philosophy—if it can be
called that—was strongly repudiated by Clair George. a
32-vear veteran of the CIA’s Operations Division. He told
the Iran-contra Committees: "I disagree with Colonel
North, as strongly as I can disagree with anyone. This is a
business ... of trust. This is a business that works outside
the law, outside the United States. It is a business that 1s
very ditficult to define by legal terms because we are not
working inside the American legal svstem. It is ... a busi-
ness of being able to trust and have complete confidence
in the people who work with vou. And to think that
because we deal m lies. and overseas we may lie and we
mav do other such things. that therefore that gives vou
some permission. some right or some particular reason to
operate that wav with vour fellow emplovees, I would not
only disagree with. I would say it would be the destruc-
tion of a secret service i a (lcm()(m(\ . I deeply believe
with the complexities of the oversight process and the
lc'l.m()nslnp between a free leglslame bodyv and a secret
spv service, that hdnkness is still the best and the only
way to make it work.™

None of these rcunnmcndati()ns, on their own, will
prevent a recurrence of the Iran-contra attair. They will,
however. alter the climate in which executive officials
operate. They will introduce a note of caution for those
who deaide. for whatever reason, to take the law in thewr
own hands. Thev are free to do so. but such conduct
should come at a cost of fines and jail sentences. Before
subordinates decide 1o plunge into lawless activities and
poison the relationship between Congress and the Presi-
dent, they need 1o be restrained by supervisors who have
a better and deeper understanding of government and
our constitutional svstenn.
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FOREIGN OLICY AND
THE ECONOMIC WORLD
ORDER OF THE 1990s

By GERALD GARVLY
Princeton University

The peculiarity attaching to the American system s merely that
governmental control is divided betzeen two centers, so that while
one center may bhe attempting to control a given malter i execn-
tion of a power mdubitably belonging to it. the other center may
upon like grounds be attempting to contyol the same maitey i a
quite contradictory fashion and to quate contradictory ends,
—Edward S. Corwin

EDWARD S. CORWIN REFFRRED 10 TWO CENTERS PECU-
liar to the American svstem of governmental control. The
two centers are not, as might be supposed, Congress and
the President. Corwin, writing in 1913." was referring to
tensions between nattonal power and State power under
the Treaty clause of the Constitution.*

In 1913, lawmakers and judges were sull debating
the extent to which the States, in exercise of their
“reserved” police powers, could limit the combined
authority of Congress and the President to legislate the
nation’s foreign pohicy agenda. State legistators” preoc-
cupation with localized concerns could pur them at odds
with national officials whose positions called for a
broader policy perspective and, frequently, one centered
on international rather than domestic mterests. Not sur-
prisingly, the two centers might—as Corwin described
it—try to legislate “to quite contrary ends.” presenting
classic cases for constitutional litigation.

259
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The national-States relationship was often conipeti-
tive, but, until recently, the two main power centers
(Congress and the President) generally cooperated in
toreign affairs. Such cooperation often required exercises
ol considerable ingenuitv—a species of consttutional
claboration that might be termed “empowerment by
pieces.”

“Empowerment by Preces”

A President may negotate a treaty on certain sub-
jects over which the Constitution gives Congress no
expressed legislative power.* Nevertheiess, under the
Treaty clause. Congress has the power to raritv such an
instrument. Ratification makes the treatv the supreme
law of the land." Under the Necessary and Proper or so-
called coefticient clause,® Corwin argued. an implied
power activated Congress to pass ancillary legislation. By
hypothesis, such ancillary lawmaking would occur i sup-
port of policy objectives toward the attainment of which
Congress had no separate constitutional power to make
faws 1 the first place. In other words. combining “power
by pieces™ can create a constitutional capacity to perform
certain funcuons, even when such functions cannot be
undertaken under a specific grant to either branch.®

How does the empowerment by pieces process relate
to national security?

The “national security™ concept is a vector with
multiple dimensions. These dimensions reach 10 issues of
internal subversion and domestic rebethon as well as
to those of defense against external extortion, intimida-
tion, or military attack. They also reach to externally
originating threats ot a diplomatic or economic nature.

Focusing on those threats that originate abroad. a
certain level of military preparedness, embodied in active
forces, constitutes the foundation of a modern industrial
nation’s security. Reintorcing this foundation s a certain
reserve-force mobilization capability. Overlving the mili-
tary substratum are other elements of what can be called
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the strategic base. such as diplomatic arrangements or
cconomic and cultural values that tend 1o reduce the
American sense of threat from particular nations.”

The strategic base, then, has two components: &
strictly military foundation, which may take a variety of
forms. and a nonmilitary superstructure. which is not any
less important.

One looks in the near future for no crcumstances in
which US military forces will ccase to provide the core of
our national security—or tor that matter, perhaps tor the
security of our trilateral (i.e.. West European and Far
Eastern) allies as well. But depending on possible changes
in the nature of perceived external threats. or in the US
resource base. our military forces may have to undergo
restructuring. Furthermore. the nonmilitary compo-
nents of the strategic base also mav need appropriate
adjustments.

Conceivably, the geographic butters and economic
hinterland (in the sense of the foreign trading arca and
overseas investment outlets). which Americans eftectivelv
secured by supplving defense services to trilateral alhes.
mayv cease 1o be major elements of the strategic base of
US national security. Such a moditication would be
implicit in a return to a Fortress America posture. It
could also result from a dritt by our Free World allies
toward protectionist foreign policies.

Conversely, the gradual realization of globat mulu-
Fateralism—the goal since 1944 of American international
cconomic planners—would cause US citizens. their trad-
ing partners. and even their adversaries 1o rcalize that
interpenctrating economic and cultial imerests. rather
than military forces. vrepresent the stabilizing factor
international relations. In the event multilateralism
should evolve. a redefinition ot the strategic base ot US
national security would he in order so as 1o give due
prominence to this nonmilitary superstructune.

The notion of the strategic base of national security
evokes the complicated process of generating and manip-
ulating resources 1o achieve specitied goals. Physical
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resources come immediately to mind, but during World
War I Margaret Mead wrote an influential book about
the importance of the cultural resources of an embattled
people.® and many commentators have compared the
efticiency of democratic versus totalitarian political
systems only as war-waging resources.!

The Congress and the President may separately lay
claim to certain authorities as related to national security,
but a process of empowerment by pieces is needed to put
them all together so as to equip the nation as a whole for
self-detense. In defense budgeting, the President pro-
poses but the Congress disposes. It is the Commander in
Chief who directs the deployment of US military forces,
subject to congressional oversight.

The nation possesses all powers that may be needed
to preserve its existence and its freedoms.’” Nevertheless,
reasonable persons may disagree as to the real meaning
of "needed.” What is more, “national security” mayv take
on increasing international economic connotations to go
along with the military overtones of the term.

An Era of Executive Aggrandizement

For most of the period 1890-1940, national and State
powers defined the two critical power centers within our
constitutional svstem. But the decade of the 1930s, which
saw the old Federal tension finally resolved over-
whelmingly in favor of national power.!! saw also a
marked upward inflection in the trajectory of executive
branch influence.

Yet, two centers of power remain, just as there still
exist asymmetries in those two centers’ constituencies and
institutional interests. The President and his running
mate—the only elected officials in our svstem with the
mandate of a national constituency—often see issues and
political interests differently than Members of Congress
do, especially when a majority of the latter come from a
party other than that of the President. Such asymmetries
raise Corwin’s problem of two centers acting “to quite
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contradictory ends™ all over again. but now the two cen-
ters are to be tound within the natonal government and
the characteristic contlicts are between Congress and an
administration, rather than between the national and
State governments.

Arguably, our postwar Presidents’ conceptions of
their official responsibilities—at least, once our interna-
tionalist commitment had been irrevocably accepted—
made interdepartmental conflict inevitable.

American Presidents since early 1947—the enuncia-
tion of the Truman Doctrine almost permits one to fix
the day that the world changed—have drawn on a budget
of constitutional powers to deal with problems that were
thrust on their administrations by events of the postwar
era. So long as worldwide involvement was considered to
be a given, American Presidents had no choice but to
engage in ceaseless negotiations with allies, bargain with
monetary and trading partners, and ult with adversaries.
These enterprises could be prosecuted best through
Executive (rather than legislative) power. The tramers
themselves had recognized and assigned that peculiar
capacity within the executive branch to manage foreign
affairs. But the empowerment by pieces process was con-
stantly at work, for only Congress could support the
President with military forces, finance various interna-
tional organizations (such as the World Bank), and
authorize the institutional apparatus (such as a network
of intelligence agencies).

Eventually the accretion of the one center’s power,
even if it occurred in the exercise of duties that had been
thrust unsought upon it by historical circumstances.!”
must have excited the jealousy of the theoretically co-
equal center at the other end of Pennsvlvania Avenue.

The impulse in Congress for the past two decades
has been to check Executive prerogatives in foreign
attairs and national security policy. If Congress could, in
one set of historial circumstances. tind implied constitu-
tional powers to perfect a foreign policy initiative not
hased on any enumerated grant, it also could tind
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authoriy (sometimes based on a reading of the Constitu-
tion with which the Presidents” lawvers strenuously dis-
agreed) 1o limit Executive discretion. The Manstield
amendment, the War Powers Resolution, the Case Act,
the Boland amendments. and imnumerable other legisla-
tive strictures'! now seek 1o limit Exccutive powers across
the tields ofarms control. foreign aid policv. alliance rela-
tonships, force deplovments.and intelligence operations.

During the period ot congressional attempts to dis-
empower the Commander in Chiet through restrictive
legislation. ™ legislators have been alert—espeaally if the
represent Rust Belt arcas—to changes i the underlving
structure of iternational relations.

Because ot the broad powers that are available 1o the
nation when its security mav be at stake. changes trom
one policy to another rarely need o be revalidated consti-
tutionallv. Nether massive retaliation nor its successor-
strategyv. flexible response. was tested constitutionally:
protectionism and tree trade seem equally allowable
commercial policies under the Commerce clause.

Nevertheless, toreign policy evolution dearly does
tmpinge on the course ol constitutional interpretation
when—as occurred during the carly Cold War vears—i
invites mitiatives within one departiment that excite the

Jealousy of another department. Then the empowerment

by picces phenomenon, which is central i our svstem 1o
cftecuve conduct of foretgn policv, becomes chaotic.
There ensues the situation that Corwin deseribed in
which one center tries 1o control a matter in execution of
a claimed constitational duty while the other com-
petng center works to control the same matter, but at
CTOSS-PUTPOSES.

Global Groath

According to some cconomic historians, a so-called
long wave of growth started up during the Lue nine-
teenth century. ' The discomtitures of the “post-oil
shock™ vears raise questions as to whether or not this
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wave can be sustained into the next century. It it can be.
then the evolutionary tendency seems to be heading
toward a worldwide, multi-tiered mdustrial pattern. i.c..
onc n which many nations can produce a wide variety of
finished products and basic commodities. The phe-
nomenon of mulu-tiered spectalization explains one of
the most interesting of recent global economic develop-
ments, viz.. the mcerease inintra-industry (as opposed to
cross-industry) trade among the nations ot the wrilateral
community.'”

Inherent in the growth trend 1s a process of
cconomic levelization—the gradual convergence of the
levels of difterent national economies toward a more-
nearly equal standard of living.'® The convergence ot the
American and the Japanese cconomies since 1945
illustrates this apparently general tendency.

In the past. the growth pattern has reasserted itself
even after radical interruptions or reversals. World Wars
I and 11 represented such interruptions. 'Thev bracketed
the economic disarray of the interwar vears and were
called “the economic consequences of the peace.™™ They
included the Depression, protectionism. and the beggar-
thy-neighbor economic policies, such as predatory cur-
rency devaluations and retaliatory taritff-making. which
shrunk trade and produced an era of international
economic closure. 2!

It American policy-makers were agreed on a single
point of future cconomic planning for the post-World
War 11 world. it was that the lessons of the imterwar
period should be learned. The closure ot the 1930s, thev
believed, must give way 1o an open, multilateral trading
system. This conviction underpinned the world order
vision of the first years of the postwar international
cconomic system, trom 1944 (the vear of the grea
cconomic conterences at Bretton Woods and Havana) 10
1949 (the vear of the creation of NATO).

American policv-makers once even envisioned a sin-
gle global economic system, with Soviet participation 2!
On the political-diplomatic front, FDR's pereeption ot the
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United Nations also evoked a universalistic image.
Failures in both the economic and the political spheres
gave rise to the Cold War and the bipolar world order
that dominated the consciousness of the second period,
from 1949 till the late 1960s.

From Universalism to Bipolarity

Stalin’s geostrategic chess moves and his political cyn-
icism—his refusal to evacuate the Red Army from
Eastern Europe, his abuse of the UN veto—are usually
emphasized when explaining the tailure of the concept of
universalistic vision. But Stalin’s economic intran-
sigence—his refusal to participate in the convertible cur-
rency regime that American policv-makers wanted, his
rejection of the Bretton Woods banking structure (the
International Monetary Fund and the World Bank), and
his withdrawal tfrom Marshall Plan negouations—were
everv bit as subversive of this universal concept as were
his political and military moves.

The mtegrated Free World economic network (i.e.,
the “Bretton Woods systent”) became the counterpart of a
Free World ideological, political, and military collective-
security network—the Western or trilateral bloc. The ter-
ritory outside ot US borders, but enclosed within the
perimeter of the bloc. defined both a geostrategic butfer
(we would fight the Soviets. if need be, on European soil,
not on our own) and an American economic hinterland
(the entire trilateral area became a secure market, open
to American commercial penetration).

The Free World system worked, in part at least,
because the empowerment by pieces process worked. The
bipartisanship of American foreign policy facilitated leg-
islative-executive cooperation. Working in concern with
Members of Congress to the twin ends of keeping a tense
and tenuous peace and holding a Free World line against
Communist expansion, executive branch policy-makers
erected an intervelated set of institutions in support of
the Western bloc structure. The empowerment-by-picees
process helped to produce the Free World alliance
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structury, centered on NATO; the modern American
military establishment based on a high-technology torce
structure, extended to protect the allies: the imstruments
of US foreign economic aid and military assistance: the
intelhigence community and apparatus: and a complexus
of strictly economic institutions such as the General
Agreement on Tariffs and Trade (GA'T'T).

The Soviets formally expressed their mirroring con-
ception of a world divided into two integrated blocs with
their metaphor of the “two camps.” and built a trame-
work of counterpart economic and military structures.,
such as the CMEA (Council of Mutual Economic Assist-
ance) and the Warsaw Treaty Organization.

Because of the hierarchical (i.e.. patron-client) struc-
ture of relations within each bloc. the hegemon could
control bloc policy. But the hegemon also had to bear the
economic responsibility of the central banker-planner’s
role.

During the late 1940s and the 19505, the Soviet
invaders and conquerors, as well as pattons within the
Warsaw Pact region, were able to extract resources irom
their satellites and determine the distribution ot the intra-
bloc defense burden in the USSR's interest. The Soviets
in this period are estimated to have taken about as much
out of Eastern Europe (mostly from East Gerinany) as the
United States put into NATO-Europe in the torm of
Marshall Plan aid. But by the mid-1960s, the USSR had
begun to shoulder the preponderance ot the pact's
security burden.?*

Wartime destruction, not any condition iherent in
the order of nature, had lett the United States in s dis-
proportionate position during the first postwar decade. !
Recovery in Western Europe and Japan. plus the acces-
sion of so-called newly ind- strializing countries (NI1Cs) o
the growth cadre, had the predictable ettect of reducng
relative disparities. By the late 1960s. Americans could
not fail to observe the outlines of o world in wiich the
relative share ot the global product accounted tor by the
biggest and most dynamic actor (the United States) no
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longer seemed disproportionately larger than Japan's and
West Germany's share. The makings of a new multipola
world order—and possibly, therefore, of vet a third
period within the postwar era—could be discerned.

From Bipolayity to Multtpolarity

The recent debunking of American hegemonic pre-
tensions was stimulated i part by a kind of shock of
recognition of the relativelv eroded position of the
United States.?!

At ditferent points in the decade 1966-75, Americans
began to look about and see a new Europe. a spec-
tacularly resurgent Japan at the center of a vast kEastern
Pacific growth pole, a powerful oil cartel centered on
Saudi Arabia, a Soviet Union whose military investments
had clearly put it in the superpower category, and a new
China awesomely determined to restart the domestic
growth process and to play an active international vole,
The looming of the new powers on the horizon ot world
history implied possible future strategic combiatons
that had no relevance to bipolar calculations. The very
concept of a “China Card” emphasizes this point.

A sense of impending change—not necessartly ot
catastrophe, but of crisis—now overhangs the interna-
tonal system. The old tghtly integrated trilateral bloc
image cannot be reconciled with the reality of new
economic conditions—or with the increasing acerbity of
intrabloc squabbling over trade policies and detense
burden-sharing.

On both sides of the ideological divide. erstwhile cli-
ents have regained enough strength relative to that of
their respective patrons to conceive of independent inter-
ests and want to exercise power independently of direc-
uon from Washington or Moscow. If the bipolar svstem is
not actually breaking up, it is at least experiencing cracks
in its foundations.

To the extent that American policy initiatives will
influence the world order and that congressional involve-
ment in foreign atfairs will help to determine the US
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policy line. the still-incomplete process ot congressional
power-recovery could strongly aftect the direction of time’s
ArTow.

Closure Versus Interdependence

The “closure™ and “interdependence™ ideal tvpes
offer themselves as extremes in a model of the world
order evolutionary process, since thev correspond to two
crucial directions in the strategic bases of US security: the
closure ideal type points toward a contraction of the geo-
graphic scope of the American presence abroad (e.g..
deemphasis of the overseas butters and hinterland). and
interdependence implies an expansion ot US overseas
economic-diplomatic involvements. Since the contrary
pressures of closure and interdependence weigh in dif-
ferent wavs on Congress and on the President. the likeh-
hood that either course will be tavored might depend on
the prevailing balance of legislauve-Executive power.

The political steam behind closure is building. not
only in the United States—where more than one poli-
cian sees capital to be made from the protectionist posi-
tion—but also in Europe and (for different reasons) in
the Soviet Union.*?

Closure would turn down some ot the heat that is
now being generated by organized labor groups and
other lobbies in those industries that sutfer trom excess
capacity, deep unemployment, and the severest pains of
economic adjustment. With closure, the pams of transi-
tional unemplovment in adjustment-vulnerable sectors
would be at least temporarily eased. as would the
domestic economic agonies.

Adding to the pressures that emanate from vuiner-
able industry groups are the pressures for closure that
the advancing processes of international interdependence
generate. Nations do not want their automative. steel,
and other national security-sensitive industries to be
exported to more efficient foreign suppliers. On effi-
ciency grounds it might be desirable to take advantage of
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the potential gains ot internatonal wade that such open-
ness tends to promote. but consideratons of security and
political sovereignty often cut in the opposite direction.

At the same time that pressures for closwre are build-
ing in Congress, so are opposite conditions in the interna-
tional system that favor moves toward true interdepend-
ence. True mterdependence requires trade across a
svstem displaving sufficient diversity of economic capaci-
tics to support multilateral exchanges. Such a diverse svs-
tem is characterized by broad gaps of comparative advan-
tage. In a system with broad gaps. each nation can
specialize in particular prochict lines, selling oft surpluses
that its own industries produce most etticiently in order
to earn the foreign exchange with which to import goods
it ne=ds. A system without broad gaps can hardly be
expected to support a multilateral trading system.

The conditions of bipolarity wete diametrically oppo-
site to die 1equisite conditions of true interdependence. So
long as the United States enjoved both an absolute and a
comparative advantage in producing agricultural com-
modities and consumable manutactured products and
capital goods, 1ts Free World trading partners could as-
pire to little more than positions of dependency, financed
by borrowed dollars. And so long as the Soviet Union
maintained something like iron political control over the
Communist satellites (as it did during the early Cold War
years), its clients’ economies could be little more than
extensions of the Council of Ministries’ central plan.

But once the levelization of the superpowers’
strength, relative to the strength of their clients, had
transformed the postwar bipolar svstem into the rudi-
ments of a true multipolar one, the preconditions tor
interdependence were in place. Many of the United
States’ trading partners today operate from the top 1o the
bottom of the industrial-agricultural ladder. They are not
just high-technology producers, or manutacturers of
heavy-industrial goods, or growers of basic commodities.
They are capable of doing it all, i.e., of mulu-tiered
specialization.
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Flaggimg Productivity and Slowed Growtl,

Throughout the industrial countries, elosure would
now degrade productivity by sheltering those countries’
most inetficient industries trom competition. In an inter-
dependent economic svstem. such industries would be
forced to adjust. In some cases, excess-capacity industries
would have to adjust themselves into non-existence. The
irony ofi ciosure policy, ot course. 1s that the best candi-
dates for ehmination tend also to be the most vocal claim-
ants for protectionism. The best candidates mav also be
among those that are most closely identified with the
nation’s national security base. raising again the issue of
the cross-cutting implications of cconomic and political-
strategic factors.

[t is apparently Robert Gilpin's conclusion that the
claimants to closure have alrecady won in Japan and the
European Community. This pessimistic conclusion leads
him to espouse US cultivation of a strategy of “specific
(i.c., selective) reciprocity,” with an emphasis on the
Pacitic Basin and on a Western Hemispherie-NIC trading
region—one among several relatively closed regions.
Although Gilpin is explicit that the several trading
regions would adopt policies of selective—rather than
total—closure. this vision sull evokes memories of the old
sterling-. tranc- and dollar-trading communities. The
Gilpin proposal would also imply slowed global growth
through losses of the gains of trade. It would also imply
acquiescence in Soviet-East European exclusion from a
world economic system just when American observers
were beginning to hope that Gorbachev might be able to
lead the USSR back into a global trading svstem. the
more so because US-Soviet economic agreements might—
as Gilpin also points out—make them natural trading
partners if an mclusive trade-promotive regime would
somehow be set up."

On the diplomatic front. closure would also weaken
the links among the different sectors of a nation’s foreign
policy—links that some advocates of Presidential state-
craft (most notably, Henry Kissinger) sought to use as
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levers of constructive control. Kissinger believed he could
exchange American trade concessions tor Soviet diplo-
matic concessions. This tactic assumed both sides” willing-
ness to link the commercial to the diplomatic sectors of
their reciprocal foreign policies. Kissinger's scheme tor a
stabilized multipolar equilibritm was never realized in a
satusfactory global balance-of- -power system.* Nor did
linkage work all that successfully when Kissinger tried to
apply it more narrowly. as a technique of Soviet behavior
modification.®® Nonetheless, a web of multilateral
economic interdependence could turnish statesmen with
bargatning chips for influencing their trading partners’
behavior in non-trade areas. Obversely, closure—a move
awav from interdependence—would weaken such
linkages.

At a time of budgetary difficulty in the United States,
relatively slower growth, brought on by closure, tends to
shrink the tax base and cr imp the rate of new investment.
The President would have to propose, and Congress have
to tund, a defense program on a weakened ftiscal base.
One would look for retrenchment or pressures to extract
“more bang for the buck”™ from American tax dollars.
During the 1950s, “more bang for the buck”™ pressures
resulted in the adoption of massive retaliation and finite
deterrence—not necessarily the most hopeful of prece-
dents for those who seek to reemphasize conventional
forces to stabilize the military balance.

Retrenchment would have a geostrategic as well as a
force-posture dimension. Combining the adversarial
economic policies that would characterize global closure
with the narrowing of linkage opportunities and a
depressed overall trajectory of economic growth, it is dif-
ficult to foresee US maintenance of the geostrategic
buffers and the economic hinterland that have been
critical components of the postwar strategic base. How
long could Members ot Congress continue to vote funds
in support of US troops stationed in foreign nations
which were engaged in economic warfare with their
constituents’ industries?
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AT Toward Congress

Broadly speaking. the policy issues that a move
toward closure would raise tend to activate congressional
mvolvement i the muav-gritty of foreign policy.

As the economic pinch of slowed growth began o
tughten. detense budgetung would become more legis-
latively: politicized than it is today. Protectionism abroad
would draw torth calls not only for retaliatory protecuion-
ism but also tor torce-retrenchments by the United
States. The various forms of “Mansticldism™ (what per-
centage troop pullback would retaliate for jacking-up
Furopean Community tanift rates?) would gain more
acceptance within Congress. Foreign commercial policy
would become a primary instrument of competition
among nco-mercantilistic states— a very different situa-
ton trom that of coordination among the member-states
of an mtegrated free-trade bloc.

Under article T of the Constitution, commercial pol-
icy clearly hies within the primary purview of Congress.
The wording of the Commerce clause directly assigns this
regulatory authority to Congress. Moreover, the nature
of protectionist commercial policies —as well as of
detense-budgeting—Ilend themselves to statutory compro-
mise solutions hammered out in legislative bargaining. No
political pattern has been embedded more deeply in our
svstem than that of congressional power-brokerage in the
sciting of taritt policy. The persistence of this pattern is
no doubt to be explained in part by the tact that commer-
cial policy, like the appropriations process. tends to be a
messy aftair mvolving a multiplicity of highly tangible.
heavily lobbied bread-and-butter mterests.®

If “economic warfare™ and tit-for-tat adjustments of
tarift provisions and monetary policies were to grow in
refative importance, the President would be cast less in
the Commander in Chiet role. and increasingly in the
classic mmisterial position, responsible tor merely taking
carc that acts of Congress are faithtully executed. In a
context ot beggar-thy-neighbor international economic
policv. the President would no doubt have to be
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empowered by Congress to dd]ust monetary and retaha-
tory trade p()hucs probably in accord with certain more
or less carefully phrased statutory criteria, as in most-
favored-nation laws.

On balance. then, one might expect to associate clo-
sure with a tlt toward congressional activism and
empowerment—a likelihood that could figure in legisla-
tors” own calculations of the relative merits of closure
versus interdependence as desirable foreign policy
objectives.

Dmplications of Deepening Interdependence

By contrast, a move toward interdependence might tos-
r Presidental activism. It seems inconceivable that a
gmbdl shift away trom pmle(uomsm—dependent as
such a shift would be, on about-faces in the commercial
policies of both the West Europeans and the Japanese—
could occur in the absence of strong US Presidential lead-
ership.® The odds against a general move toward inter-
dependence are long in anv case, particularly if the Soviet
Council of Mutual Economic Assistance is taken to be a
necessary teature of multilateralism.

Given the odds against interdependence, the thought
of opening markets around the world is wishful thinking
unless impressive political skills can be bent to the task by
a strong President. In other words. the interdependence
scenario is either irrelevant from the outset, or else it
assumes US Presidential ability to take the lead interna-
tonally as well as vis-a-vis Congress—the latter, of course,
helping to determine the former.

Interdependence would multiply the number of
economic bargaining chips that trading partners could
play when dealing with one another. But the same multi-
plicity of involvements and interactions would proliferate
the number of points of international contlict. Conse-
quent demands could be expected for US actions likely to
accentuate the Presidential role.

Obversely, should Congress succeed in circumscrib-
ing a President’s ability to defend multilateral interests
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abroad (as in a War Powers Resolution restricton ot the
Navy's Perstan Gult constabulary mission), one of the
essential security supports of interdependence could be
undermined. One need not accept Charles Kindle-
berger’s hegemonic theory in its entirety betore agreeing
that a regime of interdependence requires willingness by
the more powertul regime members to maintain law and
order.

The United States. then, would have to be able to
defend the order of the regime—a role which imme-
diately evokes an expectation of executive empowerment.
Moreover. within the overall order of an mternational
tree-trade regime, a President would be expected to
advance US public and private interests. Thus, in a con-
text of an enlarging scope of American involvements the
world over, a President would be expected to defend US
private interests against armed assault, whether spon-
sored by a foreign state or by stricdy private groups (e.g..
non-state-sponsored terrorism) and would be expected to
take atfirmative steps on behalt of US national interests
by aiding friendly foreign governments and promoting
good transnational relationships generallv. Given the
inherent capabilities of the Executive, and the operational
instrumentalities that are available to him, both as Chief
Executive and as Commander in Chiet. such expectations
would create opportunities that a President could exploit.

A far-flung, active trading svstem also would imply
important changes in the strategic base. Indeed, the
nature of such changes would constitute a justification tor
an attempt to advance interdependence. The givens of an
increasingly interdependent world alter its nature. from a
solely military to a predominantly commercial and
diplomatic base.

Inevitably. such economic interactions call for lubri-
cation at the bearing-points of trading partners’ econ-
omies on one another: economic relations call for new
treaties to be negotiated and new consulates to be
opened, new capital and currencv-exchange markets to
be developed. and new service industries—trom
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language-translation services to trade show managers—to
be created. It there is any truth o the behet that mercan-
tile mteractions encourage a flowing of the moderate
humors ¢"Montesquieu’s doux commerce theorv™y and an
cbbing of the martal spirit.’! then a more interdepen-
dent world—especially one into which the Soviet Union
was cconomically integrated—might be a bit less given to
settlements by military means.

But—as alrcady noted—the number of disputes
themselves might be expected to increase. and in
increasingly exotic locales—as all of the world-class
economic competitors sought to extend their markets and
their influence ® As interdependence widened the range
and overseas locations of interests at risk, the kinds ot
threats that could eventuate in “incidents™ and even in
fow-level conflicts would also increase.

Swmmary

Congress has traditionally recognized 1ts own institu-
tional incapacity to deal effectively with such problems.
and has costomarily equipped rhe President for response
to rapidly changing or technicallv complex situations by
means of legislative grants of Executive or administrative
power. So, in addition to the independent constitutional
powers on which a President could draw, he would prob-
ably accumulate a snbstantial cache ot legislatively dele-
gated powers. This accretion would be on top of the
generous allotment of such powers that the post-New
Deal “administrative state” and the early Cold War
experience of Executive aggrandizement alreadyv have
produced.

Interdependence, then, would tend to create condi-
tions of further Presidential aggrandizement not only by
way of opportunities tor the exercise of constitutional
powers, but also by way of statutory delegations of power.
In thetr nature, delegations aimed at cquipping the
Exccutive to meet future emergencies would be
inherently open-ended.
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[he simlar chotee tacing members of the commumnty
of nations, between dosare and nitcidependenae. should
be regarded as a natural consequence of the cconomic
evolution of the postwar mternational svstem. The pres-
sures tor dlosare i many industrialized countries are
palpable. but so s the existence ot cevtain economic precon-
ditions of true mterdependence. The benetits ot capitaliz-
g on these preconditons could overbalunce the political
pressures for dosure,

Obviouslv. the actual hine of world order develop-
ment for the 19908 will depend i nmportant wavs on the
decrsions ol Amenica’s trading partners and on the pro-
gress of an “openness”™ program within the USSR. Deda-
stons by US policy-makers will not unilaterally seude
matters. And. surelv. the altimate resolution ot torces will
be a mixed one: elements and advocates of both closure
and free trade will remain i the pictare, with the closure
vector pomnting toward a contraction of the American
overseas presence, and with mterdependence implving an
expansion of US overseas involvements in more of an
cconomic-diplomatic than a military mode. A move in
cither direction could mmplv a signiticant shite i the stra-
tegic base of US security —which, because ot the Ameri-
can role as one of the guarantors ot the order ot the
world svstem, would further attec the pattern of tuture
international relavions,

Constitutional limits place no undue constraints on
cither the pace or direction of change. whether that
direction be toward closaic or toward mcereased inter-
dependence. But foreign policy evolutuon clearly does
impinge, at least at the margin, on the course of constitu-
tional interpretation when it invites imitiatives within one
department which tend to enlarge its powers ina way
that excites the jealousy of another department.

Closure and interdependence are both in point.
When one center attempts to control a matter in
execution of claimed consttutional powers, while the
competing center works to control the same matter but at
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cross-purposes with the objectives ot the tirst. national
disempowerment mav result,

Anincreasingly interdependent world would be
more likelv to find its wav back onto the global growth
trajectory than would a world of closure. Under anter-
dependence, however, a President might be expected to be
increasingly active in the exercise of both constututional
and legistatively delegated powers. Although such a
course ol development would lie along the trend-hue ot
twenticth century historv, it would run counter 1o the
cftorts by Congress since the tate T960s 1o remn i kxecu-
tive power—which is why anv congressional agenda tor
cconomic closure might prevent a mustering ot the bipar-
tsan, unified pohucal will that merdependence would
require.

The balance of domestic and international political
forces suggests that we must anticipate a drift toward
closure. Such a move would accommmodate both the real-
ities (as some observers, such as Gilpin. see themy ol the
United States” tading partners” protectionist tendencies
and the reahties of US polinical pressures for closure.

At the nuogin, it would also tend to bring about the
sorts of foreign policy and national security pohiey chal-
lenges which would support the recovery of power by
Congress.

The additional motve ot executioe disempoweerment can-
not be discounted as a congressional factor likely to imflu-
cnce the tuture course and conduct of US securny poliey.
Such & move, however, mav not serve the long-term
interests ot Americans or of people around the world.
cither as a contribution o a4 more peacetul order or as a
stimulus to global economic improvement.
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s the peculiar and exclusive provinee of Congress. when the
nation s at peace. to change that sta’ - into a state of war.
Alexander Hamilton

NUCLEAR DEFENSE POLICY IS COMMONLY DESCRIBED AS
having four elements: (1) Declarative: The development
and articulation of policv. e.g., that certain weapons
should be developed and acquired; that thev should be
deploved pursuant to a particular strategy: that. in the
event of conventional war, nuclear weapons of certain
kinds should be introduced in certain circumstances: that.
in the event of a nuclear attack on the United States, the
United States should launch a “second strike:™ that.
some circumstances the United States should launch a
first strike. to preempt an anticipated attack, or for other
reasons; and that a strike should be aimed at enemv
cities, or at enemy missile sites, or at other military tar-
gets. (2) Weapons Development: The development and
acquisition of particular nuclear weapons. (3) Deployment:
The deployment of nuclear weapons, in accordance with
particular strategies. (4) Use: The preparation of plans
for the use of nuclear weapons in different contingencies:
the establishment of procedures for making decisions as
to their use in particular circumstances; the decision 1o
use nuclear weapons.,
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In our constntutional svstem, who has authorny to
determine and execute cach of these components of
detense policy?

The Orviginal Framework

The distribution of constitutional authority in for-
eign and military atfairs has been a subject of controversy
between Congress and the President {rom our national
begmnings. The sparse, terse. general constitutional dis-
positions left undecided the respective authority of the
two branches in determining basic aspects of military pol-
icy even in the davs of primitive weapons and simpler
military deployments and strategies. For nuclear defense
policy, the constitutional terminology appears wholly
inappropriate, and the distribution of authority between
President and Congress seems archaic. Yet. in the contro-
versies of today, both President and Congress refer—and
are compelled to refer—to the constitutional provisions.

The executive branch consists of manv thousand
officials. For the purposes ot the Constitution, however,
they are all “the President,” acting in his name and by his
authority. There are no clear or agreed limitations as to
what the President can delegate within the executive
branch, although there mav be quasiconstitutional objec-
tions to Presidential delegations of some kinds of
authority to persons not confirmed bv the Senate.

Constitutional authority to make defense policy
today is determined largely by the allocations of 200 vears
ago. What is explicit on the face of the Constitution has
governed our way of doing things in toreign and military
matters {rom the beginning. For our purposes, it is rele-
vant that Congress is expressly given the power in article
[, section 8:

—to lay and collect taxes to “provide tor the common
Defence™;

—to declare war;

—to raise and support armies and to provide and
maintain a navy;
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—to make rules for the government and regulation
of the land and naval forces:

—to provide for calling torth the militia to repel
invasions: and

—to provide for organizing, arming and disciplining
the milina.

Congress also has the power “to make all Laws which
shall be necessary and proper tor carrving into Execution
the fmegolng Powers. and all other Powers vested bv this
Constitution in the Government of the United States. or
in any Department or Officer thereof.”

It 1s relevant, too, that “"No money shall be drawn
from the Treasury. but in C ‘onsequence of Appropria-
tions made by Law [article I, section 9.7

In the Constitution. the powers of Congress came
first and are numerous and extensive. The President’s
powers, in article II, are few in number. He has the
power to make treaties and to appoint ambassadors and
other officials, but both are subject 1o the consent of the
Senate. In addition. the President is given one designa-
tion: He “shall be Commander in Chiet of the Armv and
Navy of the United States.” He 1s also assigned several
tasks: “He shall from time to time give to the Congress
Information of the State of the Union, and recommend
to their Consideration such Measures as he shall judge
necessary and expedient.” The designation as Com-
mander in Chief and the Presidential tasks are not
couched as powers or described as sources of constitu-
tional authority, but they imply such powers as mayv be
necessary (or appropriate) for carrving out those func-
tions and tasks.

Any Presidential claim to authority in making
defense policy—other than in execution of authority del-
egated to him by Congress—rests essentially on his desig-
nation as Commander in Chief. As an mlgnml matter,
what the constitutional framers intended by that designa-
tion seems clear. If Congress raised an armv and a navy,
the President would command them. Whatever support
and maintenance Congress provided for an army or navy
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would be available to the President tor such forces under
his command. It Congress declared war. the President
would command the armv and navv i fighting the war,
Presumably, it would be Congress. too. that would deade
whether the war should end and peace be restored.,
though mihitary armistices might be made by the Presi-
dent as Commander in Chief. dll(l peace treaties could be
negotiated and made by the President with the advice
and consent of two-thirds of the Senate. The President
could from time to time—at any tme—recommend to the
consideration of Congress “such Measures as he shall
judge necessary and expedient,” in defense as in other
matters, but the decision as to whether to take those
measures was for Congress.

One small footnote, which now looms very large. was
dropped by the constitutional framers themselves. They
had originally thought to give Congress the power “to
make war;” the language was changed and Congress was
given instead the power "T'o declare War.” The record is
reasonably clear that the change was made to provide tor
one contingency. “leaving to the Executive the power 10
repel sudden attacks.”™ The tull implication of that
change is not agreed and was perhaps not clear to the
framers of the Constitution.

Original Intent and Constitutional History

The distribution of power that the constitutional
framers dppdlt’nll\ mtended has not been changed by
amendment. but it is difficult to recognize in that blue-
print the roles of the |)()llll(d| branches as we see them
plaved today. It is particularly difticult to see in the con-
stitutional text the powers of the President which. Harry
Truman once said, are such as would muake (:cnghls
Khan blush with envy.

It the expressed constitutional division seems clear,
much was not expressed, is not clear. and was not clear
from the beginning. The President and Senate can make
a treaty, but who can terminate a treaty. or excercise the
prerogative of the United States (as of anv state) to violate
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its treaty obligations* Who has authority 1o make less
tormal agreements that do not emerge as formal treaties?
And who can make the small decisions—and the larger
ones—that do not take the form of an international
agreement, or of a statute or Joint Resolution, but repre-
sent the attitudes and intentions we call the “foreign
policy” and the “defense policy” of the United States?

Pacificus and Helvidius—Hamilton and Madison—
differed sharply on those questions before the turn of the
eighteenth centurv. To support the authority of Presi-
dent Washington, to proclaim. without congressional
authorization, US neutrality in the wars between England
and France, Hamilton argued that when the Constitution
vested in the President “the Executive Power,” it vested in
him all Executive power, not merely the Executive
powers enumerated in that article, subject only to such
exceptions and limitations as the Constitution expressly
provided. And for the framers, Hamilton said. the
Executive power included the control of foreign and
military affairs.

Madison—at Jefferson’s instigation—lashed out at
Hamilton for injecting English monarchic principles into
our republican Constitution. For Madison, all national
policy was to be made by Congress, except as the Consti-
tution expressly gave some power to the President. such
as the power to make treaties, but only with the consent
of the Senate. The Constitution gives “all legislative
powers herein granted” to Congress and to the President
only “Executive power.” For Madison—in the terms we
would use today—Congress makes foreign and military
policy as it does domestic policy; the President is required
to execute what Congress prescribes.

The dispute between Hamilton and Madison has not
been resolved or even addressed by the courts, the final
arbiters of what the Constitution means.? But without

judicial imprimatur, we have moved far towards

Hamilton, and away from what the framers probably
intended (insofar as they—whomever we include in that
appellation—had any intention on the subject).




286 Lotis HENKIN

Changes from what the constitutional framers con-
templated came long betore nuclear weapons and nuclear
defense policy. Thev began m the davs of George Wash-
ington and have continued to this dav in almost linear
progression, with onlyv infrequent reversals. Change was
not limited to defense policy: it applied to foreign policy
and foreign relations. The change did not attect the
powers explicitly allocated, but it shaped almost every-
thing else, the components and elements of foreign and
defense policy that the framers of the Constitution did
not explicitly address.

Change began because of the character of interna-
tional relations and of governmental and diplomatc
processes. The President had the sources of informanon
that made him the eves and cars of the United States. He
had the experts; therefore. the expertise. He was alwayvs
“in session,” whereas Congress was not. The conduct of
toreign affairs was not a matter of occasional formal acts
such as statutes or appropriations bills. which Congress
enacts formally, or treaties in which the Senate partia-
pates formally, but an intormal. continuing process—
much of it secret—that inevitablv came largely under the
control of the President and ht- agents. Military needs
and defense strategies weve deterntined by experts under
the President’s “command.”™ Congress itself recognized
the President’s strengths and its own inadequacies. It
acquiesced in the President’s initiatives: it approved the
President’s reccommendations; it increasingly delegated to
him its own constitutional authority.

As constitutional practice took torm. constitutional
interpretation was not tar behind. Before the eighteenth
century had passed, John Marshall—while & member of
the House of Representatives—declared that the Presi-
dent was the “sole organ of the nation in its external rela-
tions, and its sole representative with foreign nations.™
Slowly, but steadily, Presidents began to claim that as
“sole organ”—or, citing Hamilton. as “the Executive™—
they could determine the policies of the United States.
which they represented to the world. What is more, the
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President wore his hat as “sole organ™ in additon to the
Commander’s hat which the Constitution gave him
expressly. If the President as sole organ could determine
the foreign policy of the United States, the President, as
Commander in Chief of the armed forces provided him
by Congress, could use those forces to execute that for-
eign policy—as long as he did not fight a “war™ without
declaration or authorization by Congress.

And so, President Monroe declared his doctrine,

though he did not say what the United States might do if

any European power flouted that doctrine. (For decades,
Congress pretended that the Monroe Doctrine did not
exist or that it did not imply the threat of any action by
the United States.) Presidents used the forces provided by
Congress against the Indians, or against pirates, without
any declaration of war or other authorization by Con-
gress. Polk asked Congress to declare war—after (he said)
Mexico had started a war against the United States—and
Congress did declare war, but a few years later the House
of Representatives referred to the Mexican War as
“unnecessarily and unconstitutionally begun by the
President of the United States.”

The President has used force—in some measure—
without authorization by Congress in several hundred
instances, the number depending on how one detines a
use of force. Congressmen sometimes objected, but for-
mal action by Congress to control the President did not
come until the War Powers Resolution of 1973, in the
wake of Watergate and Vietnam. That resolution enacted
requirements of consultation and reporting, and directed
the automatic termination, after 60 (or 90) davs, of the
use of any United States forces in “hosulities™ without
congressional authorization. But Congress also purported
to define the constitutional authority of the President:

The Constitutional powers of the President as Com-
mander-in-Chiet to introduce United States Armed
Forces into hostilities, or into situations where imminent
involvement in hostilities is clearly indicated by the cir-
cumstances, are exercised only pursuant to (1) a declara-
tion of war, (2) specific statutory authorization. or (3) a
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national emergency created by attack upon the United
States, its territories or possessions, or its armed forces.

The War Powers Resolution was enacted over the
President’s veto. Presidents continue to say that they con-
sider the congressional prescriptions to be unconstitu-
tional invasions of Presidential power, and Congress’
definition of Presidential constitutional authority to be
far too restrictive. The resolution has not been very effec-
tive, but it remains a constant congressional challenge to
unilateral action by the President. At Grenada (in my
view, clearly a violation of the War Powers Resolution),
only quick success, low cost, and strong popular support
for a popular President disarmed what might have been
sharp congressional reaction.

No President has exercised or claimed power to raise
an army and to provide them weapons on his own consti-
tutional authority. But, even in the nineteenth century, it
was the President—as educated by his military advisers—
who recommended to Congress the weapons to be
acquired. Congress was largelv dependent on—and help-
less before—the President’s expertise. Subject to
budgetary constraints, Congress generally complied when
the President recommended acquiring weapons
and other “Measures as he shall judge necessary and
expedient.”

Defense policy implicates two important distinctions
applicable to constitutional jurisprudence. There is an
important difference between what the President can do
when Congress is silent and what he can do in disregard
of the expressed will of Congress. Alexander Hamilton's
appeal to Executive power, as a source of Presidential
authority, was used to support the exercise of power by
the President when Congress was silent. In the case of the
Neutrality Proclamation of 1795, Hamilton clearly recog-
nized that Congress could overrule a Presidential procla-
mation of neutrality, whether by declaring war, or by
legislating on the matters implied in neutrality. Justice
Jackson, in a famous concurring opinion in the Steel
Seizure Case,* suggested that there is a twilight zone in
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which the authority of Congress and the President is con-
current or uncertain, but he was addressing Presidential
power when he “acts in absence of either a Congressional
grant or denial of authority.” He put in a separate cate-
gory sittuations in which the “President takes measures
incompatible with the expressed or implied will of Con-
gress.” “There,” Jackson said, “the President’s power is at
its lowest ebb, for then he can only rely upon his own
Constitutional powers minus any constitutional powers of
Congress over the matter.”

The powers of Congress to decide for war or peace,
to tax and spend for the common defense, to raise and
support armies, and to provide and maintain a navy are
explicit and comprehensive; the actions by Congress pur-
suant to these powers are binding on the President. If
there is anything in that domain that is out of bounds for
Congress, it may be that which is intrinsic to the “com-
mand function” of the Commander in Chief, whatever
that is. But if Congress refuses to provide weapons, the
President is helpless to acquire them. And if, as a condi-
tion for providing them, Congress imposes vonditions on
their deployment and use, the President’s power to act in
disregard of those conditions is—in Justice Jackson's
formulation—"at its lowest ebb.”

A second distinction in general principle involves
“the power of the purse.” The authority to appropriate
funds is in Congress, and “*No money shall be drawn
from the Treasury”—by the President or by anvone
else—"but in Consequence of Appropriations made by
Law"” (article I, section 9). Effectively, this means that
Congress can prevent a Presidential action by refusing to
appropriate funds necessary to carry it out. The scheme
of the Constitution, however, including the implications
of the separation of powers, compels the conclusion that
it is not legitimate for Congress to use its appropriations
powers to frustrate the President’s exercise of his consti-
tutional authority; it cannot deny him funds in order to
prevent him from doing that which Congress could not
constitutionally forbid him to do by law or resolution. So.
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for example. Congress is “constitutionally obligated™ to
appropriate funds to pay the President’s salary, or to sat-
isfy obligations of the United States incurred by treaty
made by the President with the consent of the Senate.

On the other hand, Congress is not obliged to appro-
priate funds for Presidential activities that are beyond his
constitutional authority. When, in the reasonable view of
Congress, the President is exceeding his constitutional
powers or is flouting an act of Congress that is within its
constitutional power, Congress can reject the President’s
action by legislation or resolution (subject to Presidenual
veto), or by refusing to appropriate funds necessary to
carrv them out.

Nuclear Policy

What does the original constitutional blueprint, as
modified by 200 vears of constitutional-political history,
imply for nuclear detense policy?

In principle, perhaps, the President can “declare”
any defense policy, in the expectation—or hope—that
Congress will provide the means to carry it out. The Pres-
ident may claim the power to carry out some or all of the
declared policy on his own authority, or he may expect
that Congress will authorize him to carry it out or will at
least acquiesce in his doing so.

The acquisition of weapons depends on Congress,
and the deplovment of weapons and plans for their use
depend on Congress having made weapons available. In
principle, whether to have weapons, and what weapons to
have, is for Congress to decide, part of its express respon-
sibility to “provide for the common Detence.” to raise and
support armies and to provide and maintain a navy.
Nuclear weapons, then, can be acquired only with the
approval of Congress and with funds appropriated by
Congress for the purpose. The President can recommend
to Congress the acquisition of such weapons “as he shall
Judge necessary and expedient,” but Congress can refuse
to authorize the weapons he recommends. It can also
direct him to acquire weapons he does not want, and, 1
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think, he would be constitutionally obliged o acquire
them. (Their deplovment and use mav be another mat-
ter.) The President has the experts. and Congress is hard
put to challenge them. but increasingly Congress has
acquired experts of its own and can cross-examine those
invoked by the President. Bv authorizing some weapons
and not others, Congress can shape and sometimes
determine deplovment strategy and possible later uses.

The weapons that Congress provides are presumably
for the President to deplov if Congress is silent on the
matter. Can Congress direct the President as to whether
and how to deploy them? Congress challenged the Presi-
dent’s authority to deploy US troops in Europe during
the 1950s and that issue was compromised but never
resolved in principle. The issue here is whether the
deployment of nuclear weapons. and the strategies that
particular deplovments would mimply, are command deci-
sions and, therefore, for the President as Commander in
Chiet. Or ave they intrinsic 1o the power to dedide tor
war or peace, which is a power ot Congress? Perhaps
these are concurrent powers in Jackson's twilight zone: if
s0, does Congress prevail in case of contlictz

Congress might also chum that authority to impose
conditions as to the deplovment and use of nuclear
weapons is inherent in its power to decide to acquire
those weapons. Congress could decide not to acquire any
nuclear weapons; it could decide to acquire them subject
to conditions on their deplovment and use.

The President might deny that Congress has these
powers. He might claim that developing weapons and
planning for their deployment and use are command (or
Executive) functions, and Congress is constitutionally
obligated to appropriate funds tor the President’s
defense policy: tailure to do so would be an abuse of con-
gressional power. Even if the President granted that Con-
gress could properly refuse to authorize the acquisition of
weapons, he would argue that Congress cannot properiy
use that power to impose conditions on their deplovment
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or use: such conditions would be unconstitutional mva-
sions of the President’s functions as Commander in
Chiet.

Nuclear defense policv—declaratory poliev, the
acquisition ot weapons. their deplovment, including the
pohcy ol deterrence—is decided in ettect i the tirst
mstance by the Prestdent, but it depends on Congress.
Congress dedides tor deterrence when i authorizes the
weapons that will deter. Tt accepts a particular Presiden-
tai strategy it it provides the weapons needed for that
strategy and leaves the President a tree hand as 1o how
they shall be deploved and targeted. But Congress may
have authornty to tell him whether or how 1o deploy
them—and thereby determine deterrence strategy,

On the contemporary scene, some deplovment ded-
stons were perhaps implied in the North Adanac Treaty,
made by the President with the consent of the Senate.
I'he President can properly dam from the treatv—law of
the Tand tor the United States—authority to make deploy-
ments of troops and weapons pursuant to and within the
scope and spirit of the treaty. except as Congress divects
him to do otherwise. Moreover, Congress has @ constitu-
tional responsibility to implement the treaty obligations of
the United States. Congress, aware of the Nooth Atlantic
Treatv. of NATO and of ther implications, can reason-
ablv be saud o acquiesce in the deploviments they contem-
plate. Repeated congressional appropriations for forces
and weapons for the NATO Command also can be seen
as congressional authorization for their deplovments.
The North Adantic Treaty, then, provides the President
with reasonable authority 1o deplov. But Congress has
constitutional authority to determine what arms and
deployments the treaty requires of the United States:
constitutionallv. it also has the power to decide not to
carry out its NA'TO obligation.

Other constitutional uncertainties have also troubled

defense policy (as they have other policy). The power of

Congress to investigate is potentially in tension with the
President’s claim of executive privilege. That issue has
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never been resolved in principle and has threatened con-
stitutional crisis. In practice, however, Congress can usu-
allv obtain the informadion it wants, if only under
injunction of secrecv. As a result. Congress can monitor
the implementation of 1ts legistation, especially at appro-
priation time or when the President seeks a new program
or the rencewal of an existing one. but how meaningtul
congressional scrutiny is, or can be. is debatable.

Congressional attempts to monitor implementation
bv various torms of legislative veto have been declared
unconstitutional i principle. but some versions of legisla-
tve veto mav vet survive. If Congress cannot impose the
veto formallyv, the President may tind that he has to reach
some arrangement with Congress tfor congresstonal
monitoring. lest Congress refuse to delegate authority to
him, or do so tor short periods subject to renewal only
upon carctul scrutiny.

Use of Nucleay Weapons

The constitutional disposition of authority i respect
of "use policy™ raises complex and ditficult issues.

The use of nuclear weapons in declared war is deter-
mined presumably on the general constitutional princi-
ples established by the Framers, now to be apphed to new
situations. It Congress declares or otherwise authorizes
war, the President can tight that war with anv weapons
Congress has provided—including nuclear weapons:
what weapons are 1o be used in what circumsiances dur-
ing a declared war would presumably be a command
decision for the President to make. Perhaps Congress has
the power, in declaring war, to indicate that it authorizes
onlv a non-nuclear war: if it does so, the President is
bound by that limitation. (Some have argued that nuclear
war is unique, so that even if Congress has declared
war the President cannot use nuclear weapons unless
expressly authorized to do s0.)?

A very different question is whether, when there has
been no “war.” the President has authority 1o respond to
or to anticipate a tirst strike. Presumably, the executive
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branch has theaght it best not to have public discussion
ot such contingencies from general considerations of
secrecy in military policy, perhaps on the assumption that
ambiguity will enhance deterrence. It i1s commonly
assumed, however, that if there were a nuclear attack on
the United States, the President would retaliate; his fin-
ger 1s on “the button.” There has been little discussion of
that assumption from a constitutional perspective.

The eighteenth century constitutional dispositions
hardly appear appropriate to such issues. But the framers
of the Constitution thought that decisions of war and
peace were for Congress and that judgment is as valid
today as then. and applies to nuclear war as to eight-
eenth-century war. In any event, the Constitution so
provides, Congress continues to think so, and even Presi-
dents have not dared challenge that constitutional princi-
ple.

A nuclear attack by the United States, whether as a
first or second strike. is surely an act of war therefore
within the authority of Congress, which alone has the
authority to take this country into war. If the President
has authority to launch such a strike it can be only
because Congress delegated such authority to him; or
because such authority is implied in the President’s duties
(and power) 1o carry out a treaty obligation of the United
States; or because the case falls within the President’s own
constitutional authority, including some exception to the
gene ral constitutional dlsp()sm(m giving the war power to

Congress. On each of these bases, it may be relevant to
distinguish between a second strixe designed to prevent
further attacks on the United States and one to prevent
an attack on our allies or between a strike the purpose of
which is “to defend™ the United States and one where the
purpose can only be retaliation or retribution.

Congress has not expressly delegated authority to the
President to launch a second strike in anv circumstances.
It may be argued, however, that the second strike is
implicit in the policy of deterrence: by providing the
weapons, Congress has approved the p()ll(\ of deter-
rence. Has Congress implicitly approved a second strike
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it deterrence fails? Some might conclude that in the light
of the speculation in the literature, and discussion in con-
gressional committees, the failure of Congress to adopt a
second-strike policy and impose it on the Executive
should be seen as acquiescence in a policy of concealment
and uncertainty—and of leaving such decisions to the
President. (The argument also might support authoriza-
tion for an authentic preemptive first strike, it a strike by
the enemy were rcasonably anticipated.)

A difterent argument would justify a Presidential
second strike under the exception that the framers of the
Constitution apparently intended, “leaving to the execu-

tive the power to repel sudden attacks.” A nuclear strike
‘ on the United States is surely a “sudden attack;” the
President, then—it is argued—has the power to repel it.

What the framers of the Constitution had in mind by
that exception is unknown, and two hundred vears, for-
tunately, have provided no experience to help define that
exception. It is plausible to construe it to mean this: A
decision to go to war is for Congress to make. But if the
United States were attacked, there would be no decision
necessary. Moreover, self-defense against “sudden attack™
requires prompt measures. The President need not wait
until Congress authorizes him to do what is necessary “to
f repel” the attack; he can assume that authorization. He

may proceed immediately to command whatever forces
Congress had raised and supported, or the militia, if
Congress had provided for calling it forth, in repelling
the attack against the United States.

One may debate whether in such circumstances the
President should be seen as acting under exceptional
authority conferred upon him by the Constitution or by
tacit authorization of Congress. It may not matter. When

' action is urgent, the President may act, but Congress
retains its constitutional authority to regulate or
terminate the action.

The exception contemplated by the framers of the
Constitution applies to the nuclear strike as well but not
as simply as has apparently been thought. The President

e g o ———
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is entitled to respond to an attack on the United States if
urgent response is necessary “to repel” the attack, pre-
sumably, in this context, to prevent a further nuclear
attack on, or a non-nuclear invasion of, the United States.
On the other hand. he mav not be justitied in launching a
second strike on his own authority if, in the circum-
stances, immediate response is Ot necessary Lo prevent a
turther attack on the United States. so that there s time
for Congress to deliberate and to act.

The constitutional framers’ exception does not
include authority tor the President to respond to an
attack on US allies. As regards response to an attack on a
NATO ally, some have claimed authority for a Presiden-
tial second strike in the North Atlantic Treatv. The treaty
provides (article 3):

The parties agree that an armed attack against one or
more of them in Europe or North America shall be con-
sidered an attack against them all; and consequently they
agree that, it such an armed attack occurs, each of thens,
in exercise of the righn of individual or collective selt-
defense recognized by Article 51 of the Charter of the
United Nations, will assist the Party or Parties so attacked
by taking forthwith. individually and in concert with other
parties, such actions as it deems necessary. including the
use of armed torce, to vestore and maintain the securiey
of the North Atlantic area.
Article 5 imposes an obligation on the United States to
“assist” any other NATO member that is the victim of an
armed attack. But article 11 provides that the provisions
of the treaty shall be carried out :v the parties in accord-
ance with their respective constitutional processes. That
provision was inserted apparently at the insistence of the
United States to assure the US Senate that an attack in
Western Europe would not put the United States into
War automatically, but would require a declaratuon of
war or other authorization by Congress. It would be ditfi-
cult, then, to claim that the President derives from the
treaty authority to respond to an armed attack on an ally.
since the treaty contemplated no such Presidential
authority.
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Principal arguments for Presidential power to launch
a second strike depend on congressional delegation, by
implication or by acquiescence. That there has been such
delegation in fact is dubious. And there is serious doubt
whether Congress can delegate such a war power to the
President; it is even more doubtful that Congress can del-
egate that power without precise guidelines. Doubts grow
ever graver when, as the literature suggests, authority to
use nuclear weapons is in effect delegated to unknown
persons to act in undetined ways in undefined circum-
stances, or is left not for decision by any human being but
for automatic (computer) response.

Issues of delegation are aggravated by issues of Presi-
dential succession. Some scenarios assume that the Presi-
dent will have ceased to be available or to be able to act,
and succession to the President’s constitutional power (or
his congressionally delegated power) is theretore placed,
in effect, in the hands of some lesser official, military or
civilian. Such succession to Presidential power would take
place not pursuant to the 25th amendment or anv other
provision in the Constitution, or pursuant to an express
act of Congress, but on the basis of assumed acquiescence
by Congress.

There is no basis for such delegation or succession in
the Constitution. For most (if not all) anucipated con-
tingencies, the President’s authority to launch a second
strike derives from Congress. It is not obvious that, by
approving and supporting a a policy of deterrence, Con-
gress has authorized the President to launch a nuclear
strike on his own authority in all circumstances it deter-
rence fails. But Presidents—and citizens—have appar-
ently assumed that the President would act, and
continued silence by Congress in the face of those noto-
rious assumptions would support Presidential arguments
that Congress has acquiesced in, if not authorized. the
strike. ‘The result is surely not what the Constitution
intended when it gave Congress—not the President—the
power to decide for war or peace. Perhaps Congress does
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not wish to be involved n the decision. But the respon-
sibility 1s in Congress under the Constitution, and it can
not delegate or abandon it.

It is not clear why Congress could not—or should
not—decide now what national policy should govern in
different contingencies in the event deterrence fails. At
the least, Congress could decide what procedures the
President should follow if in an emergency there is not
time to request Congress for authorization to act. Con-
gress could examine, inter alia, whether it is the case that
usually there will be no ume for decision by Congress.
Congress could explore whether a congressional decision
or at least some congressional participation, could be
provided for some contingencies even if not for others.
Most discussions seem to be based on the assumption of
an all-out attack on the United States by the Soviet
Union, but there are scenarios involving something much
less, or quite different, in which assumptions about the
“finger on the button™ for prompt or automatic response
are not in order.

Congressional decision, and congressional participa-
tion to the extent possible, seems essential in the spirit as
well as the letter of the Constitution.

Nuclear weapons have changed the world we live in.
Inevitably, they have moditied the operation of our con-
stitutional system. But theyv do not justify abandoning its
fundamental principles. Congress has responsibility
under the Constitution for the selection and acquisition
of nuclear weapons. Congress also has the responsibility
to decide whether and when to use these weapons in war.
Such decisions were deemed too important to be left to
military experts; therefore, the Constitution designated a
civilian commander in chief. Such decisions also were
deemed too important to be left to a single commander in
chief; therefore, the war power was given to Congress.
Since Congress is required to make those decistons, it
should organize itself and acquire enough expertise to
make those decisions intelligently, not to “rubber stamp™
Executive military recommendations.
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Decisions on the underlying issues that would deter-
mine the responses of the United States in particular con-
tingencies are not emergency decisions. What kinds of
responses should be made in particular contingencies
implicate conceptions of national interest and national
values about which the President and his advisers have no
special responsibility or expertise. Congress must orga-
nize itself, acquire the expertise, pursue the studyv and
deliberation, so that it can determine what uses of nuclear
weapouns might be appropriate or necessary in particular
circumstances. It may be that authority to act in certain
extreme contingencies when, and to the extent, strictly
necessary, must be left to the President, but the decision
to do so must be made deliberately by Congress.

Lawyers, even constitutional lawyers, argue “tech-
nically” with references to text and principles of con-
struction, drawing lines, insisting on sharp distinctions.
Such discussion sometimes seems ludicrous when it
addresses issues of life and death and Armageddon. But
behind the words of the Constitution and the tech-
nicalities of constitutional construction lie the basic values
of the United States—Ilimited government even at the cost
of some inefficiency, safeguards against autarchy and
oligarchy, democratic values represented differently in
the Presidency and in Congress and in the intelligent par-
ticipation and consent of the governed. In the nuclear
age, the technicalities of constitutionalism and of constitu-
tional jurisprudence sateguard also the values and con-
cerns of all civilized people committed to human survival.

Notes

1. Motion by Madison and Gerry, 2 Farrand 318,

2. During the Korean war, the Supreme Court decided that only
Congress, not President Truman. could authorize the seizure of steel
mills in order to resolve a labor dispute. The majority of the Court
said that a decision to seize steel mills was an act ot legislative policy,
which only Congress can do. That case involved private intevests and
was badly argued. Youngstown Sheet & Tube Co. v, Sawver. 343 U LS.
579 (1952).
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3. Quoted with approval by the Supreme Court in United States v.
Curtiss-Wright Export Corp., 299 U.S. 304, 319-20 (1936). The Court
referred to the “very delicate, plenary and exclusive power of the
President as the sole organ of the federal government in the field of
international relations.”

4. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 647
(1952).

5. 1f the United States were 10 agree by treaty to “non-first- use.”
or if it were accepted that use of such weapons is forbidden by existing
treaties or by customary law, the United States would be bound by that
law. But the United States, like other states, has the prerogative to vio-
late international law: the courts will not enjoin such violation.




THE WAR OWERS
RESOLUTION:
CONGRESS VERSUS
THE PRESIDENT

By MORRIS S. OGUL
University of Pittsburgh

Looked at from the perspective of 15 years later. it [WPR]
appears to be primarily a symbol of congressional insistence that
Congress has the ultimate power to declare war coupled with
acquiescence to the practical vealities of the modern world.
—Randall B. Ripley

IN THE UNITED STATES IT IS OFTEN ASSUMED THAT THE
road to erasing problems is paved with structural and
legal solutions. If the budget cannot be balanced, pass a
constitutional amendment requiring it to be. If the Con-
gress is not doing systematic oversight of the bureauc-
racy, create oversight subcommittees. If consumption of
alcohol is deemed to be evil, ban it. If the influence of
organized interests is deemed to be too pervasive, require
such groups to register. If the President is thought to be
acting unwisely or to be abusing his powers in committing
armed forces overseas, pass a law such as the War Powers
Resolution providing procedures to channel his
discretion and to reveal his ends and means.

In a society as optimistic as ours, problems are typ-
ically seen as having solutions. A frequent prescription is
a dose of new structures or laws. If not all political prob-
lems become legal ones, some argue, many of them
should. Thus, the War Powers Resolution lies in a grand
tradition to problem solving in the United States.

301




302 MORRIS S. OGUL

But the quest tor tormalization is a symptom as well
as a solution. As Hugh Hed() puts it, “formalization is a
symptom of esndngement I 'The War Powers Resolution
can be seen as a sign that all is not well between the Presi-
dent and Congress on issues involving the commitment of
US forces into combat situations. Such a conclusion offers
a possibly misleading indictment. Alongside the quarrels
and questioning lies a love fest. Congressional complaints
pale before congressional acquiescence.

The Burth of the War Powers Resolution

Genuine and profound problems stimulated Con-
gress to create the War Powers Resolution. The Vietnam
experience seemed to show that Executive discretion
would not solve the problems of how to conduct an effec-
tive foreign policy—or an accountable one. Congressional
attempts to confront this dilemma were serious if not
always wise. In attempting to torge the resolution, Con-
gress had to contront policy disagreement with the execu-
tive branch, serious internal policy difterences, a shortage
of obvious solutions, and an absence of consensus on
what to do. Some of the basic difficulties in the War
Powers Resolution stem neither from congressional
incompetence nor sloppy draftsmanship; they reflect the
depth of the problems confronted, the shortage of solu-
tions likely to work, and the obstacles to achieving con-
sensus in a heterogeneous society. The Iran-contra
hearings in 1987 indicated that we were not necessarily
better off some 14 years later. The problems remain and
ultimate solutions continue to be elusive.

Even as Members of Congress worked to fashion the
War Powers Resolution, they continued to practice a
long-standing deference to the Executive in the conduct
of foreign policy especially in times of crisis. Senator
Barry Goldwater reflected the sentiments of many, both
in and out of government, when he stated, *I do not
think the American people want 535 people guided by
535 different sources of strength making decisions con-
cerning power in this country.” Majorities in Congress
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had no desire 10 emasculate the President’s ability to deal
with foreign policy crises. What they sought was a more
cooperative stance from the Executive and a more signifi-
cant role for Congress. How to achieve the desired coop-
eration between Executive and Legislature on an
enduring basis 1s as unclear now as it was then.

The War Powers Resolution was born in an era of
policy crisis and executive-legislative distrust. Its provi-
sions reflected the trauma accompanying its birth.
Trauma elicits no single form of response. One alterna-
tive to crisis is to run from it, and some thought that Con-
gress had done just that during the Vietnam conflict.
Another response is to eliminate the problem, but that
requires available solutions that no one could fathom in
1973. A third type of response is to give the appearance
of grappling with the problem and emerge with a sym-
bolic response. Both the President and Congress have
been known to do that on occasion. A fourth type of
response is to wrestle as best one can with problems that
seem to defy creative solutions and to settle for what the
need to achieve consensus will allow. The spirit of this
approach was captured by one senator in October 1987
during the debate over what should be an appropriate
response from the Congress to Presidentially initated
policies in the Persian Gulf:

I suppose half a loat'is better than none: At least it can get
passed, and around here there is much merit in that?

Approach number four was the road taken with the War
Powers Resolution. One price of this pursuit of accom-
modation is sometimes substantial ambiguity. Good
intentions and hard work do not guarantee effective
results.

The War Powers Resolution does contain ambiguities
in its key provisions. Consultation is generally required,
but what constitutes consultation? Hostilities are sup-
posed to generate specified responses, but hostilities are
not defined. Such ambiguities both avoid and generate
conflict. They avoid conflict by making it possible to pass
legislation where none could otherwise emerge from
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basic disagreements, but ambiguity papers over problems.
That which cannot be clearly and specifically decided can
sometimes be eluded by escalating the degree of abstrac-
tion in legislation. If the language of legislation is artfully
chosen, cross-purposes can be simultaneously served—or
at least seem to be served.

Unfortunately, agreement through ambiguity mort-
gages the future. Conflicts will arise when ambiguous
provisions are applied to specific situations. Here, again,
the suggestion lurks beneath the surface that structural
answers are possible—just take more care and write spe-
cific instructions more clearly. Such hopes ignore the
basic issues that divide people and institutions. It Is some-
times easier to postpone problems than to solve them.
But delay must sometimes be paid for down the road.
The absence of precise standards invites clashes over
what is required. There is nothing like a crisis to provoke
such contests.

War Powers Resolution Section Three: Consultation

Congress, in passing the War Powers Resolution, did
not intend to shackle the President. Rather, the goal was
to bring about some measure ot congressional involve-
ment in decisions committing US armed forces abroad.
Nowhere was this objective more apparent than in the
provisions about consultation in section 3. Presidential
flexibility was to be protected as a necessary good. “The
President in every possible instance shall consult ...” Yet
Congress wanted to satisfy its yearning to be involved in
decisionmaking before a policy was actually adopted to
send troops into hostile or potentially hostile situations.
Congress wanted to be heard. For many Members of
Congress the term consultation had a clear meaning: the
President would seek congressional advice and opinion.

The text of the War Powers Resolution neither pre-
cisely nor comprehensively articulated this intent. Even
some basic questions were left unresolved. Who decides
whether consultation is possible? With whom in Congress
shall Presidents consult?
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So almost immediately, controversy developed over
what “consultation” required. For all Presidents over the
last 16 years, “consultation” has meant “notification.”
After decisions had been made, or even while they were
being implemented, Presidents would inform Congress
about what was happening. Members of Congress reg-
ularly complained about a lack of “consultation.” Presi-
dents continued to insist that consultation had taken
place. Presidents claim that they have met the require-
ments of the War Powers Resolution; many Members of
Congress and most sertous analysts continue to reject this
assertion.* The intent of Congress was rather clear; its
legislation was not.

Since Presidents have suffered no legal sanctions and
almost no political ones for these acts, they have found no
significant incentives to alter their behavior. Presidents
defend the way they consult with two arguments: time
constraints (the need for speed) and secrecy (action
should precede congressional leaks). An examination of
some 20 incidents where the resolution might have
applied suggests the weakness of these arguments.

The absence of consultation is more a matter of
choice than necessity. Presidents come to know what they
want, become convinced ot the necessity ot their particu-
lar choices, and, at some point, do not want to hear other-
wise. In the phrase “in every possible instance,” Congress
intended to provide for exceptions, for unusual circum-
stances when consultation would not be required. Presi-
dents have converted that loophole into a decisionmaking
rule. Consultation may enhance consensus, but most
Presidents do not see it that way.

If consultation is not the normal practice, does that
mean that section 3 of the War Powers Resolution does
not make any difference? The law of anticipated reac-
tions suggests that Presidents may indeed be somewhat
more careful in what they plan and do simply because
they may be called upon to explain their actions. The law
of anticipated reactions seems to have some support,
intuitively and empirically; nevertheless. its status
remains closer to hypothesis than to demonstrated truth.
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War Powers Resolution Section Fowr: Reporting

Presidents do report to Congress—on their own
terms. Presidents have reported promptly to Congress in
about two-thirds of some 20 incidents where reports
might have been required under the resolution. Of these
reports, only one. the Mayaguez incident. was explicitly
based on War Powers Resolution section 4(a)(1). The
Presidential pattern is to report “consistent with” the res-
olution. Presidents rarely report “pursuant to” it. Thus,
Presidents can fulfill what they see as their political obli-
gation and avoid the legal consequences of the resolution,
for it is only a report pursuant 1o section 4(a)(1) that
launches the 60- (90-) dav time limit provided for in sec-
tion 5.

On the whole Presidents have judged correctly what
political comity will achieve. They report regularly as a
matter of courtesy and goodwill and so they can say that
they have done so. They know that majorities in Con-
gress, whatever noises some Members make, will seldom
require them to do more. The appearance of comity
often brings congressional acquiescence or at least politi-
cal divisions that preclude anv retaliatory action. Con-
gress does not usually respond o Presidential friendliness
by trying to invoke the War Powers Resolution timetable;
it grumbles but seldom sets stern requirements. Expres-
sions of discontent provide sufficient therapy.

Presidential reports to congress after sending troops abroad: Some tlustrations
Under War Powers Resolution Mavaguez inadent. 1975
Section 4(a)1):
Consitent with the resolution: Lebanon, 1982
Chad. 1983
Grenada, 1983
Libya bombing. 1986
No report: Cyprus evacaation, 1974
Korean tree cutting, 1976
Advisers m Kl Salvador, 1981

What judgments can we reah then about the eftec-
tiveness of the reporting requirenents of the resolution?
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The answer o this question depends on the standards
nsed for evaluation. Under the resolution Presidents can
report their actions under three separate sections. A
report under section 4(a)(1) 1s required it armed forces
are introduced into hostilities or where hostilities seem immi-
nent. A report under Ha)(2) is necessary if the armed
forces are sent abroad equapped for combat. There are spec-
ified exceptions. Section 4(a)(3) reports must be made it
armed forces cquipped tor combat ave substantially
enlarged 10 a toreign nation.

It the standard of etfectiveness is, Do Presidents reg-
ularly report under 4(a)(1)z. the only tvpe of report that
triggers the automatic tume limits ot the legislation, the
resolution has not succeeded. The exception was in the
Mavaguezincident.

Starting the automatic time clock is one of the central
purposes of reporting. Here the impact of the War
Powers Resolution has been exceedingly modest.

By another measure, the number of military commit-
ments followed by Presidential reports, the vesolution can
be judged successtul. Reports were issued i two-thirds of
these cases. In other words, the norm is tor the President
to formally nouty Congress it he commits armed forces
abroad under the conditions specitied in section 4.
Apparently, Presidents have been put on notice. Con-
gress must be informed. Secret involvement or creeping
escalation s to be avoided.

What is not clear, of course, is whether Presidents,
for the same reasons that they do so now. would have
generally informed Congress of these actions in the
absence of War Powers Resolution requirements. The
answers to this question lie buried deep within the psy-
ches of Presidents and their advisers—a location not
readilv accessible 1o scholars or journalists.

Woar Powers Resolution Section Five: Time Lonits
The most intriguing parts of the War Powers Resolu-
ton, section 5, dealing with the time limits and conditions
under which troops must be withdrawn, have never been




308 MORRIS S, OGUL

used, are not likely 1o be used. and hence exist only as
objects of speculation. Two separate provisions of the res-
olution are mvolved: (1) an automatic ending of the stay
ot armed forces committed abroad after 60 davs (possibly
extending 1o 90 davs) under section 5(b); (2) the pos-
sibility ot ending any such commitment even betore 60
davs if Congress by concurrent resolution decides 1o do
so under section 3(¢). These two sectnons provide the ulti-
mate legal sanctions for Presidential actions that arve
deemed unwise or that have soured over tume.

The tume lunit under section 5(b) has never been
reached. So, we do not know what would happen at that
ume. It is easy to create a chamber of horrors involving
some terrifving “what ifs.” e.g.. what it the time limit
expires and the President refuses to withdraw the armed
forces? Such possibilities should shake us to our constitu-
tional and psvchological cores. The best outcome might
be that such occasions never artse and that we be spared
answers. In the only instance where there has been any
action related to this section, i 1983 Congress anthorized
an 18-month stav for US forces in Lebanon. These torces
were withdrawn some seven months Jater.

In creating an automatic time limit, Congress under-
took a serious self-examination that only the most brave
or foolhardy attempt. Congress. recognizing that one ot
its primary talents is to avoid action or controversial
issues in the absence of strong majorites, transtormed
this characteristic into a virtue. Knowing the ditficulty of
achieving congressional consensus on controversial issues
and aware of its tendency to defer to the Executive in
tmes of international crisis. i an act of creative genius.,
Congress made inaction result in acuon. It Congress does
nothing in the 60-day period to provide affirmative
support for a Presidential military commitment covered
under the resolution, the armed forces must be
withdrawn.

Section H(¢). providing by concurrent resolution that
Congress can require the President to withdraw armed
forces committed abroad, has never been used. Nor has
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Congress ever seriously considered applving 1. The deci-
sion by the US Supreme Court in 1983 in INS ©. Chadha,
in etfect outlawing the legislative veto, made section 3(c),
in the felicitous phrase of Ellen Collier. “consututionally
suspect.” Some observers atter Chadha called tor the
President and Congress to create common sense solutions
themselves. Left unanswered in these calls was the
question, whose common sense?

The political potential of the concurrent resolution
remains even if its status as law is questionable. Such reso-
lutions can have political effect in pressuring the Presi-
dent.’ Congressional consensus is somewhat difficult to
ignore.

Disawsston and Perspectives

This brief perspective on the War Powers Resolution
and an overview of its actual use enables us to examine
what consequences it has had. The quick and common
answer is "none.” We need to see if analysis leads 1o that
or to other conclusions. Conflicting views in the form of
propositions set a forum for discussion and analysis.

I The War Powers Resolution has worked effectively.

The argument in favor of this proposition takes on a
minimalist cast. Disaster has not destroyed the nation.
Presidents at least go through the motions of cooperating
with Congress. Presidents take heed of the War Powers
Resolution by erecting legal defenses of their acts. They
usually build on the Commander in Chief clause in the
Constitution. Presidential reactions to the resolution have
remained constant across all administrations: all seem to
genutlect, at least verballv, in the direction of the
resolution on occasion.

An examination of executive-legislative relations in
some 20 incidents that might be covered by the War
Powers Resolution offers evidence for a difterent conclu-
sion. Presidents have ignored consultation provisions.
The time limits and procedures in section 5 have seemed
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irrelevant to events. Reports have been plentiful but have
lacked substance. precision, and legal effect. Whatever
success we have had in solving problems refating to mili-
tary commitments abroad is csscnu.lll\ unrelated to the
War Powers Resolution.

It 1s ditficult to make a strong case for the overall,
svstematic effectiveness of the resolution. Michael Glen-
non argues, in fact, that the resolution has failed in creat-
ing collective executive-legislative judgment.”

11 The War Powers Resolution is a flawed instrument but it
can be genuwinely effective if the defects in its language can be
rectif u'(/

A few amendments are in order, some argue. Vague-
ness in kev secttons can be eliminated. What is consulta-
tion and who 1s to be consultedr can be specified.
Conditions for reporting can be spelled out more pre-
cisely. Defining hostlities more clearly is possible. These
[)]()})()Sdlb are attractive for they are addressed to visible
weaknesses in the resolution. Whether the desired clarity
and specificity can be achirved vaises serious questions.
Apprehension is surely appropriate.

The main problem is that the essence of War Powers
Resolution weakness is elsewhere. Clanifying amendments
might improve the working of the resolution slightly, but
such amendments leave the basic problem untouched. An
altered resolution will add no political incentives and the
central problems are political. A revised resolution barely
speaks to that realm.®

1. The War Powers Resolution has been a fatlure. It
should be repealed.

Since the War Powers Resolution became law every
President has regarded sections of it as unconstitutional.
The Supreme Court might well agree concerning the
provisions of section 5 tor “required withdrawal of forces
by a concurrent resolution.” One Senator has called the
resolution a “eunuch;™ another sees it as a “"nullity.” One
view still widely held was expressed years ago by Senator
Barry Goldwater in the debates in 1972 on the resolution.
Fewer share his candor than his opinion.
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Senator favits: So veally vou are opposed to my bill because
vou have less faith in the Congress than vou have in the
President: tsn't that trues

Senator Goldwater: 'To be pertectly honest with vou, vou
are right."

Others are concerned with the potential dangers to diplo-
macy from the time limits set in section 5.

Repealing the War Powers Resolution seems very
attractive to some. But what will replace it? The resolu-
tion was passed in an etfort to deal with important prob-
lems that still exist. Much serious discussion and debate
surrounded its passage. Returning to a legal state of
nature has romantic but little historical appeal.

IV. The major impact of the War Powers Resolution has
been to highlight congressional weakness.

Congressional unwillingness to invoke the resolution
speaks loudly. Congress does have the tools to prod the
Executive toward more effective consultation and report-
ing. The list of such tools is familiar: Use budgetary
authority: Use bargaining chips such as support for the
President’s other programs and proposals: Invoke the
impeachment power it the President will not follow the
law. These means have alwavs been available but have
been rarely used. That is the central fact.

In the case of the War Powers Resolution, weak-
nesses in congressional will to act stem from attitudes of
deference toward the Executive particularly in crisis sit-
uations, popular support of the President. partisan con-
siderations, and differing opinions within Congress about
the merits of each case.

Questions concerning Presidential commitment of
armed forces abroad into possible hostilities highlight an
alleged congressional weakness—the inability to form a
clear consensus on controversial issues—and discount a
genuine congressional virtue—its effectiveness as a
representative body.
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Vo The War Powers Resolution is wot very important. Iis
effectiveness or lack theveof depends adtimately on fuctors other
than the legislation.

Perhaps the most appealing alternative ot all has
been articulated manyv times. It was restated by Repre-
sentative Lee H. Hamilton in another context—"The best
way to improve the process is with good people, not with
changed structures.”' This is a sentiment with broad
appeal. How to achieve that goal is not clear.

A specific version of this sentiment is that unless we
elect Presidents who believe in compromise and comity,
we cannot do much about the War Powers Resolution. All
Presidents believe in these things in general. That is not
the problem. In crisis situations, Presidents do not seem
to relate this general belief to their specific behavior.
Such Presidential behavior reinforces what is by now a
traditional adage: general propositions do not decide
concrete cases.

Others relate War Powers Resolution effectiveness
with heightened and continuing congressional attention
and concern to questions of imelgn policy: with more
public attention to these issues: and to s[oppmg the flow
of congressional leaks of information. These issues are
neither new nor unstudied. However important such per-
spectives and proposals may be, no one knows how to
achieve them. The more one ponders these problems, the
more one appreciates their depth.

VI. The War Powers Resolution has been a formal failure
but a functional success.

The arguments suppmtmg the formal failure of the
resolution are impressive even if they are not totally accu-
rate. The argument for tunctional success is more
complex. Four points stand out.

(1) Whatever its manifest tailures, the War Powers
Resolution may have heightened Executive concern about
what Congress will say and do. Leroy N. Rieselbach
argues

The War Powers Resolution may be more significant as a
prior deterrent to precipitous or dubious armed interven-
tion. Never entirely certain that Congress will approve
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their actions, Presidents may think twice before commit-
ting troops abroad. For example, there was widespread
speculation that the Ford administration in 1974 was con-
sidering direct intervention in the Angolan cvil war. The
foreign policy committees of Congress ... became
increasingly concerned ... that American moneyv and
weapons might escalate into military support of our
tavored faction. Such forthright expression of concern
may well have conuwributed to executive caution.t!

Some difficulties in proving the importance of antici-
pated reactions were mentioned earlier in this essav.

(2) The War Powers Resolution has drawn some
additional attention to the importance of consensus-
building for effective policy. How crucial that impact has
been remains undemonstrated. But even the rationaliza-
tions from executive branch otficials about why the reso-
lution does not apply to a specific situation, e.g.. the
Persian Gulf in 1987, illustrate their concerns and fears
about legitimacy. Presidents want to act correctly; they
want to seem to be acting legally. Symbolic p()htl(s does
not lack consequences.

(3) Legal levers such as the War Powers Resolution
may be helpful as part of broader efforts at persuasion.
The resolution may have some utilitv but only as part of a
broader picture.

(4) The functional etfectiveness, or lack thereof, of
the resolution may vary with the characteristics of various
situations. A determined President backed by popular
support typically prevails over a divided Congress, resolu-
tion or not. The almost unseemly haste with which some
Members of Congress reversed themselves to show their
support of the invasion of Grenada in 1983 speaks to this
point. Garry Wills makes a related point:

As long as the President has the people behind him. he
can cater to their vices. That 1s because the svstem does
work—it gives the people what they want. Fooling around
with the system will not much improve matters.'=

In contrast, the withdrawal of troops trom Lebanon
in 1983 suggests that Presidents can sometimes be
eftectively pressured.
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What is needed then is more attention to the condi-
tions relating to etfectiveness ot the resolution. In this
regard, three characteristics of a contlict situation seem
useful to consider: (a) duration; (b) scope: and (¢) calcula-
tions of human and financial costs. Michael Rubner
argues, using similar categories, that in situations that are
brief incidents with limited objectives and perceived mod-
est costs such as Grenada and Mayaguez. the War Powers
Resolution simply does not work.!* In the first 16-vear
history ot the resolution, most incidents have been of
brief duration, limited scope and minor costs.
Quantitatively, at least, the evidence suggests that the
resolution has not been a functional success.

Can it be more successful in situations with a broader
impact and with potentially higher costs? Here, the evi-
dence is not as certain, but it is surely not encouraging.
The functional success argument needs to be exammed
in a wide variety of contexts.

Coda

What was originally intended was that the War
Powers Resolution provide a judicious marriage between
effectiveness in policy and cooperation in making it. The
substantial flexibility that the resolution ottered Presi-
dents would, it was hoped, enable Presidents to defend
the interests of the United States as necessity seemed to
demand. Hardly anvone in Congress wanted to erase
Presidential discretion. The desire was to enable Presi-
dents to do what needed to be done and vet to place
effective bounds on their behavior.

If events have suggested that the goal has not been
reached, the resolution still remains as a serious legal
attempt to solve an enduring dilemma. What the experi-
ence with the War Powers Resolution tells us most clearly
is that the problem of military commitments abroad,
especially in times of crisis, will not be dealt with pri-
marily as a legal matter.

Presidents in crisis situations seem to do what theyv
think is best and then search for plausible arguments in
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defense of their acts. The War Powers Resolution may
stimulate Presidents and those around them to worry a
bit more about congressional reactions to what they do—
and to work harder to articulate a detense of their
actions. Perhaps that is the most that can be expected.

Clear cut, effective answers remain few even if pro-
posed solutions are many. Most offer limited prospects
for success. Debates over committing US armed forces
abroad expose profound difficulties in a democratic
society. The War Powers Resolution is legislation with
laudable objectives and flawed means. 1t is a classic case
of the human condition.
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With all its defects, delays and inconvenience, men have dis-
covered no technique for long preserving free government except
that the executive be under the law and that the law be made by
parliamentary deliberations.

—Justice Jackson

THE SUPREME COURT OF THE UNITED STATES, IN CASES
or controversies properly brought, is permitted or
required to express its views on the powers granted and
the restrictions imposed by the Constitution on the Presi-
dent and Congress in the conduct of American foreign
relations. The lower Federal courts have the same oppor-
tunity and obligation. The Constitution grants such
powers and allocates them among the branches of the
government. The President is Commander in Chief of
the armed forces, Congress is given the power to declare
war, the Senate ratifies treaties by a two-thirds vote.

The courts, by contrast, have no special role in for-
eign affairs—only their normal authority to decide cases
or controversies which meet established standards of jus-
ticiability. However, this authority includes the right to
interpret constitutional powers and limitations and to
announce and enforce constitutional limitations on the
Executive and Congress. By the same token, judicial rul-
ings may provide historical or theoretical justifications for
actions by one or the other of the political branches. The
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mtention is that the rule of law is 1o be applied even in
the dangerous and threatening field of foreign relations.

The Political Question Doctrine

The Supreme Court recognized early its limited role
in dealing with foreign policy issues. In Fost~ 0. Neilson
(1829), the Court refused to rule on the locaiion of a
boundary line between Spain and the United States estab-
lished in 1804, because this was “more a political than a
legal question,” and one in which the courts must accept
the decisions of the “political departments.”

The political question was not limited to the decision
of foreign relations issues. In Luther v. Borden (1849), the
Court invoked it to avoid enforcement of the republican
guaranty provision of article IV. The Court it Coleman .
Miller (1939) declined to take responsibility for deciding
what was a “reasonable” length of time for a proposed con-
stitutional amendment to remain before State legislatures
for ratification. In Colegrove v. Green (1947) the Court,
through Justice Frankfurter. ruled that disputes over
apportionment and redistricting State legislatures were 1o
be refereed by Congress and not the courts.

In 1962, when in Baker v. Carr a different Court
majority reversed Colegrove, Justice Brennan undertook
to clear up what he felt was misunderstanding of the
political question doctrine. “Much confusion results from
the capacity of the ‘political question’ label to obscure the
need for case-by-case inquiry.” In particular, he found
that there had been “sweeping statements™ in past Court
decisions “to the effect that all questions touching foreign
relations are political questions.™ But, he continued, “it is
error to suppose that every case or controversy which
touches foreign relations lies bevond judicial cognizance.™

The political question rule must be construed in sit-
uational terms. Some situations, Brennan noted. do
require judicial abstention because they demand a “sin-
gle-voiced statement of the government's views.” He
provided examples. Ordinarily a court will not inquire
whether a treaty has been terminated.? Recognition of
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foreign governments also defies judicial treatment. The
judiciary follows the Executive as to which nation has sov-
ereignty over disputed territory.® Recognition ot bellig-
erency abroad is an Executive responsibility. It is the
executive branch that determines a person’s status as rep-
resentative of a f~reign government.? The Supreme
Court has refused to review the determination of the
political departments as to when or whether a war has
ended. Presidential decisions approving awards of for-
eign air routes by the Civil Aeronautics Board are “of a
kind for which the Judiciary has neither aptitude, facili-
ties nor responsibility, and which have long beer held to
belong to the domain of political power not subject to
judicial intrusion or inquiry.™
The attributes of political questions, Justice Brennan

concluded i Baker v. Carr, “in various settings, diverge,
combine, appear, and disappear in seeming disorder-
liness.” Many other analysts and scholars have under-
taken to rationalize the political question doctrinc
Herbert Wechsler thought that judicial abstention from
the decision of constitutional issues was justified or
required only when “the Constitution has committed the
determination of the issue to another agency of govern-
ment than the courts.”" Alexander Bickel traced the doc-
trine to “the inner vulnerability of an institution which 1is
electorally irresponsible and has no earth to draw
strength from.”” Louis Henkin thought the doctrine was
simply “the ordinary respect which the courts show to the
substantive decisions of the political branches.” He went
on to say,

The Constitution has not made the courts ombudsmen

for all legislative inadequacies in all seasons. and they can-

not supply an effective remedy for all ills. These hmita-

tions on the judicial role do not depend on some

extraordinary doctrine requiring the courts to abstain in

some special package of cases.
The role of the courts and the institution of judicial
review, Henkin suggested, might “fare better it we broke
open that package, assigned its authentic components
elsewhere, and threw the package away.™
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Edward S. Corwin attributed judicial abstention
to respect for the President and a desire to avoid
embarrassing clashes with executive authority. As he says,

While the Court has sometimes rebuffed presidential pre-
tensions, it has more often labored to rationalize them;
but most of all it has sought on one pretext or other to
keep its sickle out of this “dread field.”

Corwin went on to note that the tactical situation makes
successful challenge of the President somewhat more dif-
ficult than one against Congress, for “the Court can usu-
ally assert itself successfully against Congress by merely
‘disallowing’ its acts, whereas Presidential exercises of
power will generally have produced some change in the
external world beyond ordinary judicial competence to
efface.™

President Versus Congress

The political question doctrine is particularly attrac-
tive to judges when it enables them to avoid dealing with
a conflict between the President and Congress. The
Supreme Court is appropriately reluctant to get involved
in the cross-fire of its coequal partners. In fact, this pros-
pect has so disturbed Jesse H. Choper that he would have
the courts flatly reject all lawsuits involving congressional-
Executive confrontation. His “separation proposal” would
completely bar the Federal judiciary from deciding “con-
stitutional questions concerning the respective powers of
Congress and the President vis-a-vis one another.™

Choper argues that the political branches have ade-
quate powers to protect and defend their positions in any
inter-branch controversy, and that “the participation of
the Supreme Court is unnecessary to police constitutional
violations by one political department against the
other.”'! Consequently, he would hold all such controver-
sies to be “non-justiciable, their final resolution to be
remitted to the interplay of the national political
process.”!?
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Obviously, the political question doctrine does not go
this far. Nor is it necessary to do so, for there are other
methods of judicial evasion available. At the Supreme
Court level, access can be denied by rejection ot cer-
tiorari, with no explanation whatever. And, of course,

jJudicial access at any level requires the establishment of

standing.

In the Columbia Law Review, Jonathan Wagner argues
the case for the standing test as against the more amor-
phous political question doctrine.'® Two conflicting con-
cerns must be harmonized when Members ot Congress
seek to take disputes with the executive branch to court.
On the one hand, legislators are attempting to curb
executive action that arguably exceeds constitutional or
statutory authority, and encroaches on legislative power.
Suits may be brought on issues that otherwise would be
unreviewable for lack of any other possible plainutf.

On the other hand, serious separation-of-powers
problems accompany any mediation by the judiciary of
disputes between coordinate branches of government. By
reason of these conflicting interests, Wagner believes that
the courts have been unable to articulate a consistent.
coherent standard by which to determine when Members
of Congress should be allowed to sue. He would apph
the well-recognized standing tests, with the requirement
of injurv. Members of Congress could seek redress to
injury of their right as legislators to vote on matters con-
stitutionally consigned to the legislative branch. and indi-
vidual members could be allowed to sue to redress
injuries to Congress as a whole.

For congressional experience with suits against the
executive branch, we turn first to legislative reaction to
the controversial Panama Canal Treaty. President Carter
secured Senate ratification for the treaty, which provides
for turning the Canal over to Panama by the vear 2000,
on 16 March 1978 by a margin of one vote. Five Mem-
bers of Congress and four states filed suit in the original

jurisdiction of the Supreme Court, arguing that under

article 1V, section 3, the disposal of US property required
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joint approval of the two Houses rather than treaty

ratification by a two-thirds vote ol the Senate. The Court
rejected the suit in Idaho v. Vanee (1978) without opinion.

Shortly thereafier, President Carter and Members of
Congress had another confrontation on a treaty issue. As
a necessary step in the extension of diplomatic recogni-
tion to the People's Republic of China. the President ter-
minated the US treaty with Taiwan under a procedure
authorized by the treaty. Senator Barry Goldwater and
other Senators and Representatives sued in the Federal
district court of the District of Columbia to rescind the
action, alleging that since the 1954 pact with Taiwan had
been ratified by the Senate, the President could not ter-
minate it without Senate approval, or possibly the
approval of both Houses.

Judge Gasch in the district court initiallv held that
Goldwater lacked standing. but after an unofticial sense-
of-the-Senate vote had supported Goldwater’s claim, he
reconsidered and ruled that Congress had an “implied”
vole I treaty termination. Presidential termination of
treaties without Senate or congressional concurrence, he
asserted, would violate the President’s consututional obli-
gation to take care that the laws be faithtully executed.!

The court of appeals granted Goldwater standing
but reversed tiie district court as to the Senate’s role in
abrogation. A badly divided Supreme Court vacated the
appellate judgment and directed the district court to dis-
miss the complaint. Rehnquist. tor four justices, invoked
the political question doctrine. Justice Powell concurred
in the result for a fifth vote, but on ripeness grounds; he
believed that the political branches had not reached a
“constitutional impasse.”"?

In Holtzman v. Schlesinger (1973). Congresswoman
Holtzman and other Members ot Congress brought an
action asking that the bombing of Cambodia be enjoined.
contending that by ordering the bombing President
Nixon had impaired the right of Congress to declare war.
The court of appeals rejected the suit on standing
grounds:
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She has not heen denied any right to vote on Cambodia
by any action of the detendants. She has fully participated
in the Congressional debates ... The fact that her vote
was mneffective was due to the contrary votes ot her
colleagues and not the defendams herein. '

In the meantime, Congress had undercut Holtzman’s
suit by authorizing a 45-dav extension of the bombing. In
neither Goldwater nor Holtzman was the President acting
against the express wishes of Congress.

In 1982, 30 members of the House of Representa-
tives challenged the legality of the United States presence
in and military assistance to El Salvador. Thev contended
that US military officials had been introduced in situa-
tions where military action was clearly indicated. in viola-
tion of the War Powers Resolution. The district court
held this to be a nonjusticiable political action, pleading
that a district judge lacked the resources or the expertise
to pass on such claims. The court of appeals likewise
rejected the suit, but Judge Robert Bork preferred to
base the decision on the issue of congressional standing.
which he undertook to claritv. Only “a nulliticavon or
diminution of a congressman’s vote,” he ruled. could con-
stitute requisite injury-in-fact to justify standing to sue.
The Supreme Court declined review.!”

In Sanchez-Espinosa v. Reagan, 12 Members of Con-
gress, along with certain US citizens and residents of Nic-
aragua, contended that Congress had been deprived of
its right to participate in the decision o declave war on
Nicaragua, and that the Boland amendment prohibiting
support of the contras had been violated. The district
court disnissed all the Federal claims as raising nonjusu-
ciable poliical questions. The court ot appeals agreed.
adding that the Boland amendment had been mcduded m
an appropriation act that had expired on 30 September
1983, and consequently the issue was moot. '™

Commander in Chief and the War Pocer

The grant o the President of power as Commuander
in Chief, wrote Alexander Hamilton in Noo 74 ot
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Federalist, required little explanation. It would amount, he
said in No. 69, “to nothing more than the supreme com-
mand and direction of the military and naval forces, as
the first general and admiral of the Confederacy,” while
the more significant powers of declaring war and of rais-
ing and regulating fleets and armies were exercised by
Congress.

Actually, the President’s power as Commander in
Chief has been transformed from simple military com-
mand into a vast reservoir of indeterminate powers in
time of war or emergency, which the judiciary is reluctant
to examine or control. As Louis Fisher says, “Conflicts
between Congress and the President over the war power
are generally examined by the judiciary at a safe distance;
it is intensely mnterested, but in no mood to intervene.”!?
Summing up his study, The Supreme Court aid the Com-
mander in Chief, Clinton Rossiter concluded that the Court
had been asked to examine only

a tiny fraction of [the President’s] significant deeds and
decisions as commander in chief, for most of them were
by nature challengeable in no court but that of impeach-
ment.... The contours of the presidential war powers
have theretore been presidentially, not judicially, shaped;
their exercise is for Congress and the people, not the
Court, to oversee 2"

Congress has in fact often sought to parlay its control
over funds and its war declaration power into some meas-
ure of control over Executive military activities. A prime
example is found in the troubled relations between Con-
gress and two Presidents over the undeclared war in Viet-
nam. Initially, Congress supplied support for the
hostilities by adopting, at President Johnson's insistence,
the Gulf of Tonkin Resolution. Subsequently, Assistant
Secretary of State Katzenbach told the Senate Foreign
Relations Committee that the resolution gave the Presi-
dent as much authority as a declaration of war. He
alarmed the Senators by referring to declarations of war
as “outmorled,” and contended that a declaration would
not “correctly reflect the very limited objectives of the
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United States with respect to Vietnawmi.”! Efforts by
members and committees of Congress to recapture some
control of the war-making power resulted in such meas-
ures as banning the use of funds, repealing the Tonkin
Resolution, and ordering the bombing of Cambodia
stopped.

While Congress did not, “the people” (to quote Rossi-
ter) did go to court to challenge the validity of the con-
gressionally undeclared war in Vietnam. Though all these
etforts were unsuccessful, four justices of the Supreme
Court would in one case or another have granted review.
In Massachusetts v. Laird (1970), the Massachusetts legisla-
ture had passed a law authorizing the State’s servicemen
to refuse to take part in armed hostilities in the absence
of a declaration of war by Congress. The attorney general
of the State was directed to seek an injunction forbidding
the Secretary of Defense to send any citizen of the State
to Vietnam unless Congress had declared war. The
Supreme Court denied the State’s motion to file the suit.

A suit to enjoin the spending of funds on American
military operations in Vietnam, Sarnoff v. Shultz (1972).
was rejected as presenting a political question, but Doug-
las and Brennan thought it was a spending issue that
might be litigable under the doctrine of Flast v. Cohen
(1968). In Katz v. Wyler (1967) and Muitchell v. United States
(1967), the Court unanimously rejected claims that the
Vietnam operations amounted to a war of aggression out-
lawed by the Treaty of London.

The War Powers Resolution

Congressional frustration over inability to ettect con-
trol over the Vietnam hostilities eventually motivated
adoption of the War Powers Resolution, enacted in 1973
over President Nixon's veto. While President Nixon con-
demned the resolution as unconstitutional and a dan-
gerous restriction on the power of the Commander in
Chief to meet emergencies, some Members of Congress
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voted against it on the opposite ground that, in fact, it
recognized the President’s right to start a war.

The War Powers Resolution has been controversial
and generally ineffective. As the situation in Vietnam was
collapsing in April 1975, President Ford felt obliged
under the act to ask Congress for authority to use troops
to evacuate American citizens and dependents from
Saigon. However, the situation deteriorated so rapidly
that the legislation was not needed and was not adopted.
When the American merchant vessel Mayaguez was seized
by Cambodian naval forces in May 1975, President Ford
notified congressional leaders only after military action
had been taken.

Similarly, when President Reagan sent Marines into
Lebanon in the fall of 1982, he reported the action to
Congress as a matter of information, not in compliance
with the resolution. Though 10 Marines died in a 20-day
period under continuing hostile fire, the Reagan admin-
istration contended that the “hostilities™ test had not been
met.

President Reagan gave leaders of Congress notice of
the 1986 raid on Libya three hours before the boinbing
started. Five days after US forces landed in Grenada in
1983, the Senate voted 64 to 20 to declare that the resolu-
tion applied. The House likewise voted 403 to 23 that the
act applied and the troops must be withdrawn within 60
days unless an extension was granted. The same week
Reagan announced that withdrawal had begun.

After the Reagan administration began extensive
naval military involvement in the Persitan Gult to guaran-
tee the safety of oil transport, 114 members of Congress
filed a lawsuit asking the Federal district court in Wash-
ington to direct the President to comply with the report-
ing requirements of the act. Secretary of State Shultz
responded that the United States had no intention of get-
ting into a shooting war in the Gulf, and did not intend to
invoke the War Powers Resolution.

Fourteen years after its adoption, no President has
recognized the constitutionality of the War Powers
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Resolution. Controversy over the legitimacy and the
application of the Resolution in the Persian Gulf situation
continues. Congress has been reluctant even to consider
its only effective means of enforcement, the cutting off of
funds.

The resolution authorizes Congress to override Pres-
idential commitment of troops abroad by concurrent res-
olution, or “legislative veto.” The legislative veto is a
common congressional device for retaining some meas-
ure of legislative control over powers delegated to execu-
tive agencies, by authoiizing one or both Houses of
Congress by simple majority to veto specific administra-
tive actions. While the Supreme Court has had no occa-
sion to pass on this or any other feature of the War
Powers Resolution, it did rule, in Immigration and Natural-
ization Service v. Chadha (1983), that a concurrent resolu-
tion, like other legislation, must be submitted to the
President for approval or disapproval, with a two-thirds
vote of each House required to override a Presidential
veto.

It is by no means clear, however, that Chadha invali-
dates the concurrent resolution provision in the War
Powers Resolution, for in this statute there has been no
legislative delegation of power to the Executive. In fact,
the situation is reversed, for Congress has the constitu-
tional power to declare war, and the concurrent resolu-
tion is intended to override unauthorized Presidential use
of military force. In view of judicial reluctance to be
drawn into litigation of such issues, however, the legit-
imacy of the concurrent resolution is unlikely to be
tested. As a practical matter, any President confronted
with a concurrent resolution ordering him to bring
troops home from a foreign venture would be unlikely to
rely on Chadha.

The President as “Sole Organ™

Thus far, we have seen how generally successful the
Supreme Court and lower courts have been in avoiding
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the arbitration of direct Executive-legislative foreign pol-
icy disagreements, or the setting of limits on Executive or
legislative powers in this area.*? However, it is always pos-
sible for substantial foreign policy constitutional issues to
be raised in private litigation or by law enforcement
proceedings which can elicit relevant rulings from the
Court.

One of the most important judicial pronouncements
concerning the President’s powers in the field of foreign
relations was delivered in United States v. Curtiss-Wright
Export Corp. (1936). An American company had been
charged with selling arms and munitions to a foreign
country in violation of a Presidential embargo proclama-
tion issued under general congressional authorization.
The issue raised was whether the authorization amounted
to an unconstitutional delegation of legislative power to
the President. The Court had recently held congressional
delegations to the President in domestic affairs to be
unconstitutional.? But the Court in Curtiss-Wright
approved the delegation as justified by the special role of
the President in the conduct of foreign affairs. In a preg-
nant phrase, Justice Sutherland depicted the President as
“the sole organ of the federal government in the field of
international relations.”

During the Iran-contra affair and betore the special
congressional committees, supporters of the diversion of
funds to the contras argued that this pronouncement
gave the President “sole” power to authorize aid to the
contras, and rendered unconstitutional the Boland
amendment forbidding such aid.?* Widely varying opin-
ions have been expressed on this issue, but it seems prob-
able that no judicial ruling will be secured unless and
until the independent counsel investigating the Iran-con-
tra affair brings a proceeding of some kind against
National Security Council officials or others for violation
of the Boland provisions.

In that event, Curtiss-Wright would be a very weak
reed on which to lean. The Supreme Court has never
overturned an act of Congress as an unconstitutional
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interference with the President’s foreign relations role,
while it has invalidated action taken under Executive
authority which violated a congressional statute.®
Sutherland’s phrase, “sole organ,” is in fact dictum,* and
Curtiss-Wright says nothing about who is to make foreign
policy, as opposed to who is to execute it. The Court has
repeatedly recognized the power of Congress to regulate
at least some areas of foreign affairs, and article 1 specifi-
cally grants Congress power to “regulate commerce with
foreign nations.” In Perez v. Brownell, (1958) the Court,
upholding a statute on loss of citizenship, said, “Although
there is in the Constitution no specific grant to Congress
of power to enact legislation for the effective regulation
of foreign affairs, there can be no doubt of the existence
of this power in the lawmaking organ of the Nation.”>

The Presidential “sole organ” theory, moreover,
must deal with the holdings in the Steel Seizure Case,* aris-
ing out of President Truman’s Executive order seizing
the nation’s steel mills in 1952 to safeguard continued
delivery of munitions to American troops in Korea. Jus-
tice Black in his opinion for the Court brusquely rejected
the notion that the President’s action, unauthorized by
statute, might be sustained “as an exercise of the Presi-
dent’s military power as Commander in Chief of the
Armed Forces.” He continued, “The Founders of this
Nation entrusted the lawmaking power to the Congress
alone in both good and bad times.”

Many commentators have found this analvsis rather
primitive. But Justice Jackson's much more sophisticated
and highly praised concurring opinion in Youngstown is
no more supportive of the Presidential position. Jackson
wrote,

Presidential powers are not fixed but fluctuate, depend-
ing upon their disjunction or conjunction with those of
Congress.... When the President takes measures incom-
patible with the expressed or implied will of Congress. his
power is at its lowest ebb, for then he can rely only upon
his own constitutional powers minus any constitutional
powers of Congress over the matter.... Presidential claim
to a power at once so conclusive and preclusive must be
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scrutinized with caution, for what is at stake is the equilib-
rium established by our constitutional system.

There may be problems of statutory interpretation
with the Boland amendment, such as whether the lan-
guage applied to the National Security Council staft, but
that it was a constitutional exercise of congressional
power seems clear.

Summary

Judicial review (or its denial) has unquestionably
tended to support the Executive role in the field of for-
eign affairs at the expense of congressional power. The
Curtiss-Wright dictum has been widely alleged to establish
the President as the “sole organ™ in foreign policy. The
spending power of Congress has a tirm constitutional
foundation, yet the Boland amendment has been alleged
to interfere with the President’s sole power to conduct
foreign relations and to constitute “micromanagement”
of foreign policy.

Congress attempted to recapture its power to declare
war by adopting the War Powers Resolution, but no Pres-
ident has recognized it or complied with it. Moreover,
cffectiveness of the statutory plan may be limited by the
Supreme Court’s invalidation of the legislative veto, while
efforts by individual members of Congress to secure judi-
cial enforcement of the resolution’s requirements have
been uniformly rejected for lack of standing.

Congressional declarations of war are out of fashion.
The nation’s nuclear defense policy to “launch on warn-
ing” obviously precludes any opportunity for a declara-
tion of war by Congress, and a challenge to the pohcy in
Federal court has been dismissed on political question
grounds. The Senate retains its power to ratify treaties,
but the Reagan administration’s effort to reinterpret the
1972 Anti-Ballistic Missile Treaty to permit testing in the
atmosphere was resisted in the Senate not by judicial
action but by Senator Nunn's old-fashioned power play.
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PLANNING

by GEORGE H. QUESTER
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Neither foreign policy nor military operations can be commanded
by 535 members of Congress.
—Gerald Ford

THE AMERICAN PATTERN OF PLANNING, OR LACK OF PLAN-
ning, for the possibility of war has to be related to two
major background factors: the external situation the coun-
try has faced and the domestic constitutional and political
practices we have developed. Has our historical success at
home translated into any preparation for heading off dis-
asters abroad—the very worst disaster being a military
defeat and conquest by a foreign power? Students of real-
politik would be quick to remind us that nothing has
posed so final a threat to other constitutions and liberties
and independent political arrangements abroad as the
occupation by a foreign armed force.

Americans, as they look back on the workings of the
Constitution, also look back fondly on the opportunities
for isolation. The width of the Atlantic Ocean offered us
a natural exemption from preparations for war. One of
the questions we have to consider is whether this nostalgic
memory of a geograpically provided solution to the stra-
tegic-planning problem is not misleading. We remember
the phrase from George Washington’s farewell address
where he warned against “permanent alliances,” but we
often do not consider the context and the complications
of this phrase.!
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We less remember that we entered another war with
Britain within a quarter century, and had to tip-toe
throughout relations with the French and the British.
The European powers were at war most of the time, and
were interfering with American commerce on the high
seas. Could these really have been years in which no one
in the US Government was considering how wars would
be fought, or alliances handled, if we were to be pulled
into them??

Let’s consider what people had to be thinking as they
celebrated not the first two centuries of their US Consti-
tution, but simply the first two or three decades. If, in
later years, the United States regarded itself as bound by
the Constitution and tradition to stay away from any
advance preparations for wars, what time period would
one choose for the foundation of such traditions?

Just as there had to be some advance thinking
(strategic-planning) in the US Government before the US
declaration of war against Britain in 1812, and in the
undeclared naval war with France from 1798 to 1800, so
there had to be some such planning before the Mexican
War. And so again before the declaration of war on Spain
in 1898. One of our tasks will be to compare the sub-
stance and styles of these earlier episodes of war plan-
ning, for what they show us about our traditions in
political practice, and for the accumulated influence this
has brought to the twentieth century.

Woodrow Wilson is reported to have tried to prevent
the Army War College, housed at today's Fort McNair,
from developing contingency war plans while the United
States was still neutral during World War 1.* What had
there been about the total of American history to that
point, and the total of the American constitutional tradi-
tion, that led President Wilson to issue his order that such
war planning be stopped?

The First Three Decades

As we look back on the impact of our constitutional
tradition after two centuries. we may succumb to a
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tendency to see it as all of one piece. Yet, it might be pro-
posed here that we have rather gone through several dis-
crete bursts of experience, each in light of what had gone
on before.

What was the world outlook of colonial Americans
when they were stll under British rule? Could they have
been included toward an isolationist or a very high-
minded outlook on foreign policy, when thev were still
constantly threatened by French and Spamsh colonial
outposts. and (,()mmuously shaken about by the wars of
Europe? Americans got away with a greau deal of self-
government and individual freedom in those vears, with
primacy attached to individual liberty and to the rights of
local government. Our attitudes surely stem out of that
period, explaining the restrictions placed on central gov-
ernment in the Articles of Confederation, and later in the
US Constitution. Yet these were also vears in which the
protective services of the British Navy and Army were
often most welcome, and when all the colonies saw a need
to maintain local militias, typically based on compulsory
rather than voluntary service.?

The years immediately after the American Revolu-
tion reflect the juxtaposition of the demands of individ-
ual freedom with the demands of national sovereignty.
The US Constitution’s provisions on war planning and
war waging ulftimately are the product of this dialectic.

The United States in 1787 was. after all, only some
four years free of the Revolutionary War. Passionate
opponents of the possible tyrannv of a central govern-
ment had imposed all the limits of the Articles of Con-
federation, but the realities of international relations
quickly played an important role in leading the delegates
in Philadelphia to move away from the Articles. As a most
serious illustration of this, the individual States had uti-
lized their freedom under the Articles to tail to fulfill the
obligations the United States had assumed in the peace
treaty with Britain, most importantly on compensation
for property scized from Tory loyalists to the crown. The
British, wise in the ways of the world. followed the simple
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maxim of “Don’t get mad. get even,” holding on to
trontier posts in the Northwest Territory (something
London was not unhappy to find an excuse to do, since
such garrisons, in collaboration with the Indian tribes.
might vet keep the lands west of the Appalachians from
coming under a true and permanent US sovereignty).?

The deliberations of 1787 amounted 1o a necessary
compromise between the desires Americans ftelt tor the
retention of domestic liberties, and their awareness of the
difticulties of the international military arena. The
United States was indeed to be burdened by such con-
cerns about mternational threats at least unul 1815, The
War of 1812 was seen by manv as “the second war of
American imdependence.™

1814 1s the only time in history when our govern-
ment under the US Constitution had to flee from irs base
i ftace ot a toreign enemy. One could hardlv. therctore,
magine someone claiming i 1816 that the traditions ot
the US Constitution made it wrong and nmmoral for anv-
one in Washington to be thinking about future wars. to
be mapping out contingency plans or to be considering
which stde might be best to join, in terms of American
mterests.

We remember the United States declarving war on
Britain in 1812 mainly over issues involving the high scas.
1.e.. the impressment of American sailors into the British
Navy. and the interference with American commerce.
More than a century later. this might have come to seem
like a relatively peripheral set of issues. as the United
States did not stand up for such a right (10 extend mari-
time commerce everywhere) in the 1930s when it passed
the Neutrality Acts to keep American merchant shipping
out of war zones in the future.

Yet the United States, in the first few decades of s
mdependence, may have had need of the high scas even
more than it would in the 1930s. Much of its internal
trade had 1o be carried by coastal trading vessels. ships
which were being stopped and scarched by the Briush
Navy. After the cutting oft of trade with the Brinsh
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mother county i the achievement of independence,
Americans had thercatier depended on building ettective
rading himkages with other partners, on the continent of
Furope. and i the Far East.

Ihe nature of the essential American interests that
Presidents Wishington, Adams. Jetterson and Madison
had to ~eek 1o defend. produced some complicated, and
not very successtul, strategic planming. To torce the Brit-
tsh Ny 1o cease o harass American shipping would not
he ancasy tasks given the preponderance of British sea-
power abier Pratalgar. One level tor accomplishing this
might be at lund in a land torce movement into Canada.
amove which (gnven the small size of the Briush garrison
north ot the Grear Lakes) might well have seemed feasi-
ble Yeuthns wae the application of offensive military vehi-
cles tor what was 1o be regarded as a defensive goal.

catching many Americans already 1 a bothersome
contrad: von.

For some. the wayv out of such contradiction was to
refuse 1o commit State nihitia forees to any active opera-
tens across the pre-existing national boundaries.
Another wac out of the contradiction was more popular
i the terciiones west of the Appalachians. the territories
still so tach bothered by the Indian raids c‘m‘ouraged
and supporte (l by the Br itish: this was to convince one’s
selt that the Canadians were being held mvoluntarih
under Brinsh (()l()lll.ll rule. as 1812 might now at last see
the tulbifiment of what had been a failed attempt at
Canadian hiberation in 1776.

I he result of this blend of contheting attitudes and
motnations was that the United States took the land
oftensive into Canada at what were strategically the
WIOng culiy polnts, crossing into Ontario opposite
Detroit and Niagara Falls (rather than moving up trom
Lake Chanplam 1o seize Montreal, thus to cut oft all Bru-
ish naval and land remforcements to the Great Lakes
arca). Since the States of the West were more willing to
cotnmit themselves to the war than the New England
States the “war planning™ of 1812 hardlv emerged
coherenthy
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It one sees the Americar side of the War of 1812 as
badlv plannced. this is plausible enough, alongside the
many instances when it was badly fought. It would be a
mistake. however. o read this vet as part of constitutional
spirit or tradition that torbade strategic planning. Not only
was the Consutution too new a document to be assigned
such a reverence for wradition, America had not vet
acquired the military elbow-room to allow many pe()ple to
be opposed to war pl mning on princple.

The letter of the Constitution, hammered out as a
compromnise i 1787, had made military preparedness,
and therefore military planning, more ditticult. for it had
kept the bulk of the US ground forces in the separate
State milittas. As much as anvthing else. this stood in the
way of a winning strategy m the war against Britain.

George Washmgton had cautioned in his farewell
address agaimst “permanent” alliances (he s tvpically mis-
rcmcnﬂ)crc-d as having warned against “entangling
alliances.” a phrase which d([ll.l“\ originated with
Thomas Je H(']s(m on another occasion). What Wash-
mgton was perhaps counseling here, and what many
Amervican national leaders saw as the natural course to

tollow, was little more than a variation on the “halance of

power”™ policy that Britain had so long also followed in
Furope, ¢ p()ll(\ which the Blmsh someumes also
described as “splendid isolation.™

The Briush would wait to see who was likely to win a
war, before intervening on the side of the likely loser—to
keep him from being a loser. They ll(‘g()[l.l[(’(l alliances,
but never let them become “permanent”™ or “entangling.”
One got into alliances when one needed help, and one
tried to get out of such alltances when this need had
passed.

One can find phrases from Washington that sounded
like a taithfvi ccho of this Britsh l)dldn((' of power the-

orv. Washiagton predicts that “the period is not far otf

when we mav defy material mjury from external
annovance,” 1.c., the time when the United States will be
so scecure that it does not have 1o watch for alliance
opportunitics.
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Traditions of Iolation

The vears after the War ot 1812, perhaps all the way
to 1890, are a third phase, when Americans can then
indulge themselves in all of what we remember as liberal-
ism and isolation. US national security was now much
more assured than before 1315, and navonal expansion
took the country to the Pacific. The Monroe Doarine was
proclaimed. implemented in effect by British naval
power, since US liberal theories of free trade also now
commanded a tollowing m London.

The Mexican War looked like an easy war in retro-
spect, as the United States won all the victories, and
gained a great deal of territory. The relatively unin-
habited status of most ot the territory taken (except in
Calitfornia and Texas, where English-speaking immi-
grants from the United States had come to outnumber
Spanish-speakers loval to Mexico), elimimated most
qualms about whether the commitment to government by
the consent of the governed was being retained.

It is in these vears that our constitutional practices
become trulv a tradinon, rather than the inauguration of
practices from a treshly printed document. 1t is trom
these seven or eight decades that we draw much of our
feeling of an “American wav™ of sorting out issues of
peace and war, an American sense that we never mitiate
wars or plan aggressive wars, that we avoid all alliances
and not mervely “entanghng™ alliances, that we mainly
achieve good in the world by the shining example of the
success of our own democracy.

In 1850, the US Supreme Court actually rendered a
decision (which has not become the precedent for other
court rulings since then) that the United States by its
Constitution, was cnjoined from planning for aggressive
and acquisitive warfare:

The genius and character of our institutions ave peaceful
and the power to dedlare war was not conterred
upon Congress for the purpose of aggression or
aggrandizement.”
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The US Civil War might be seen to lie outside our
purview, since it was internal, and required no formal
declaration of war. This shock it intlicted on the nor-
malcy of our constitutional processes was. of course,
greater than in any of the foreign wars, but much ot the
shock came on different dimensions of the constitutional
fabric.

Yet the Civil War still poses one or two operational
questions. Was there much advance “strategic planning”
for the Civil War? If there had been more of such plan-
ning, and if there had been a large standing US Army,
could such an insurrection and war even have broken
out? How does one compare the Civil War with other US
wars in terms of how long it ran, and how expeditiously it
was fought, once any plans had been drawn upz

One can venture the generalization that World War
II is the model of a war that went largely by the timetable
set by advance US planning, while the C ivil War was one
long string of delays and dlsdppomtments in terms of the
US Government’s plans for winning a victory. The
unplanned Civil War was intended at first to be wrapped
up in weeks and months, and in the end took more than
four years. The planned World War 11 was expected to
take five or six yvears, and in the end took less than four
years for the victory to be achieved.

The End of Isolation

If the period of American “splendid isolation™ is to
explain much of what we think we remember of the spirit
and meaning of the US Constitution for the planning of
foreign policy and military policy, this was not to last.
The world changed, and especially its relevant military
technologies changed, as the nineteenth century drew to
a close, with technol()glcdl breakthroughs on the scas and
then in the air.

It is a commonplace observation to note that the
United States developed new international attitudes and
more open policies after 1890. The Spanish-American
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War in 1898 and the entry into World War Iin 1917
amount to important landmarks here.

Yet the United States hardly entered the world
power arena with total enthusiasm, or with evervone
agreeing that the anti-military tradition 1mputed to the
Constitution should now be forgotten. The rqecll()n of
the membership in the League of Nations in 1919, a
League that the American President Woodrow Wilson
had largely designed and the “back to normalcy” cam-
paign which elected Warren Harding President in 1920
are often seen as an attempt to return to isofationism, and
to a set ot values that would not assign any priority to
war-planning.

But the difficulties of isolation, and of declining to
contemplate and plan for the possibilities of war, were
apparent already when Hitler came to power in Ger-
many. They were brought into dramatic tocus when the
Japanese launched a surprise attack on Pearl Harbor on
December 7, 1941.

The Pearl Harbor attack has continuously thereafter
set Americans into conflict with much of their earlier con-
stitutional tradition. How much more damaging would
the Japanese attack have been it it had truly caught the
United States by surprise in every respect, rather than
merely on the tactical question of what bases the Japanese
would strike at first? How fortunate that the United
States had engaged in some ABCD (American-British-
Chinese-Dutch) war planning before the Japanese
attacked, despite whatever violation of the consttutional
tradition this might have seemed to entail.

Many Americans were still hoping, once World War
IT was ended, that the United States could return 1o a
style which assigned greater priority to domestic checks
and balances and normalcy, and less to preparedness for
foreign encounters; the rapidity of the demobilization of
US military torces after the German and Japanese sur-
renders in 1945 shows the strength of such sentiments. '
Yet the violations of Stalin’s commitments in Fastern
Europe, and the speed with which the USSR acquired
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nuclear weapons, and the surprise attack on South Korea
in 1950 stunned Americans almost as much as Pearl
Harbor; such surprises supported a feeling that military
preparedness, including planning for the possiblity and
execution of warfare, now would always be needed,
whatever our memories of our constitutional tradition.

The Letter of the Constitution

There are not many specific provisions of the US
Constitution that seem relevant to the legitimacy of plan-
ning for future wars. The most important are: The Con-
gress is empowered in article I, section 8, to “provide for
the common defense.” “to define and punish piracies and
felonies committed on the high seas, and oftenses against
the law of nations,” “to declare war. grant letters of mar-
que and reprisal, and make rules concerning captures on
land and water,” “to raise and support armies” (with
appropriations to be limited to two years), “to provide
and maintain the navy”™ (no time limit). and to provide for
calling forth the milita, and for organizing, arming and
disciplining the militia.

The Senate additionally has a voice by article 11, sec-
tion 2, in consenting to the appointment of all officers of
the Federal Government, including its military officers:
and, in the same section. the President is identified as
“Commander in Chief.”

Given the memories of the Constitution’s framers on
what the American Revolution had been all about., they
committed the United States to varying kinds ot divisions
and decentralizations of powers. Certain decisions were
to be made by the Congress, specifically on whether or
not to declare war and the voting of appropriations for
the maintenance of armed forces. The bulk of the mili-
tary potential of the United States was to remain, more-
over, in the State militias—which would leave the State
legislatures as another check on any abuse of authority by
the Federal Chief Executive.

As the power to declare war was left in the hands of
the Congress, this presumably was something that the
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Congress was to do all by itselt (like the submission of
constitutional amendments), with the President not
having to sign or approve such a declaration, and hence
not being able to veto it. As a more shared power, the
Congress would have 1o vote appropriations to sustain
the armed forces, and the President would have o
approve such appropriations, or, if he vetoed them, the
Congress would have to override his veto by a two-thirds
vote.

Yet, among the dissatisfactions with the Articles of
Confederation, which had triggered the writing of an
alternative US Constitution, international considerations,
including the inherent risks of war, had plaved an impor-
tant role. While the drafters of the Constitution still
included those who feared what a preparation for these
risks might do to domestic liberties, there was also a sub-
stantial awareness of what foreign military forces could
do to our independence.

The Constitution then was clearly a major (though
heatedly argued) step toward centralization and upgrad-
ing of national power, as compared with the Articles of
Confederation, where all the militarv had been left in the
hands of the separate State legislatures, with the Con-
gress simply able to call for the voluntary submissions of
such State militias to national service.!!

The President, in article II. section 2. of the Consti-
tution, was moreover identified as being also the “Com-
mander in Chief,” this being the only place in the entire
document where he is assigned a post, rather than
explicit duties. The obvious implication was that such a
“Commander in Chief™ post might have responsibilities
that were already understood around the world as an
inherent part of sovereigntv. All nations have to have
armed forces; all armed forces have to have commanders,
and there must always be a commander of commanders.
the commander in chief. It was not a post that the
framers of the Constitution thought could be dispensed
with.
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The Military Product

As the United States moved through the first century
of its Constitution, and then into its second, the following
pattern applies to the character of the armed forces
pledged to uphold it. The Federal armed forces of the
United States were very small. Only a fraction of military-
age manpower ever wore uniform, much less than the
norm in Europe or Asia. The significant exceptions arose
during short bursts of warfare with foreign powers, the
War of 1812 and the Mexican War, and then the
Spanish-American War (there is also a most important
and precedent-setting exception during the Civil War).

The soldiers in Federal service were recruited, until
the Civil War, entirely on a volunteer basis, while the
State militias had a pattern of mixing voluntary recruit-
ment with a compulsory draft. State militias loaned to the
Federal Government generally provided sufficient totals
of military manpower during the War of 1812 and the
Mexican War, and again during the Spanish-American
War, but numerous problems arose in the first two of
these armed conflicts. Whether such militias could serve
outside the United States itself (and even outside their
home states), and whether they would continue to serve
after their specified term of enlistment expired proved to
be a problem.

The practical impact of these structural guards
against Federal tyranny and Presidential tvranny is that it
was difficult for the US military leaders to do much “stra-
tegic planning,” even if there had been nothing about the
tone of our liberal society which disapproved of such
planning. If one does not know what troops will be avail-
able, or how they are equipped, or for how long thev will
be obligated to serve, what is the point ot conducting
extensive staff planning ventures?

The fractionated and decentralized nature of the
avilian side of US defense structures was matched tor all
of the nineteenth century on the professional mihtary
side, where the Army and Navy were separate cabinet-
level departments of the US Government. m effect no
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more tightly related than either would be to the State
Department or to the Department of the Interior, and
where separate supply divisions of the Army reported
directly to the Secretary of the Army, and separate
bureaus of the Navy reported directly to the Secretary of
the Navy, without the integrating function of any
uniformed general officer serving as a chief of staff.

Structure reinforced philosophy in the American
aversion to war planning, right up to the Spanish-
American War, with the US entry into that war seeing a
great deal of advance public fervor and indignation at the
Spanish suppression of popular rule in Cuba, but no real
eftective planning for how to fight that war. The total of
some 28,000 men in the uniform of the US Army at the
declaration of war, some of thein experienced only in
Indian fighting in the west, was hardly sufficient to attack
and defeat the force of more than 100,000 Spanish sol-
diers on the island; once again the US Government had
to turn to a mixture of State militias and volunteer enlist-
ments to assemble a force for an invasion of Cuba, with
the timing and the location of the invasion hardly the
subject of much advance planning.!?

The aftermath of the Spanish-American War saw a
definite upgrading of the American commitment to par-
ticipation in the politics of the world, including its mili-
tary interactions if need be.'

At the beginning of the twentieth century, the
United States had digested its own experience in the 1898
War, and what it knew of the European commitments to
staft work and war planning, to commit itself to a pair of
such planning organizations, the General Statt for the
Army, and the General Board of the Navy, with the two
Services actually doing some joint planning through the
vehicle of the Joint Army and Navy Board, composed of
four senor officers from each Service. After 1902, the
US Army had its own Army War College. and the two
War Colleges were also counted upon to engage in
planning exercises.
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Similarly, one saw periodic congressional discussions
on whether the United States should not have a general
staff more on the pattern of the general stafts of the
armies of Europe, with the German general staft being
the model most often addressed.' But the resistance of
the bulk of the Congress to such an msutrution, rein-
torced by the opposition of the traditional bureaus to any
such intrusion into their spheres of their autonomyv, and
the resistance of the National Guard to anv surrender of
State milita rights show how strongly Americans still
feared the possible price of the threat to domestic
liberties posed by planning tor toreign wars.

By the time of World War 1. the United States had
devel()ped ‘war plans,” color-coded by the contingency of
who the enemy would be, with Plan Black being for a war
with Germany, Plan Red for a war with Britain, Plan
Orange for a war with Japan, and so forth. Yet the spirit
of American politics and constitutional practice is still
shown by the fact that all such plans presupposed some
foreign invasion of the North American continent.’ The
Black War Plan for a war against Germanv was thus
basically useless for actual American military operations
when the United States decided to enter World War 1.

The American public is, even todav. not well dis-
posed toward “war-planning.” Except for those students
specializing in international relations, who accept the gen-
eral analvsis offered by a “realpolitik™ emphasis on power
politics, there is a general shock whenever some enter-
prising historian or newspaper reporter uncovers out-
dated “war plans,” drawn up tor some past contingency
where the United States might have been drawn into war
with Britain or France, or might have had to invade Can-
ada, or more recently might have had to use nuclear
weapons against the Soviet Union.

The Constitution is far vaguer on the issues of war
planning and war waging than on many domestic policy
choices. Given the elasticity with which the Consttution
has been interpreted on issues such as interstate
commerce, there would. in the literal wording of the




THE CONSTITUHONALITY OF STRATEGIC PELANNING 347

Constitution, hardly have been any insuperable barriers
to the establishment of a General Statt in the German or
European sense, or to extensive advance planning for
military contingencies and wars, or for a verv heavy
trusting ot the President in his role of Commander in
Chiet.

Rather, it has been argued. it has become the spirit
and traditions of the US Constitution that have been a
much more eftective barrier to the kinds of continual and
active planning and preparation tor war that charac-
terized the more “realistic” and tough-minded regimes of
the European “old-world.”

Distrust of central government goes hand-in-hand
here with a distrust of the commitments implicit in anv
foreign alliances. and a distrust ot the militarism which
might tollow planning and preparations for foreign wars.
Distrust ol centralization involves giving the Congress a
larger role and the President a smaller. and it entails
keeping a large fraction of military preparation under
the aegis of the separate State governments, rather than
the Federal.

“Hyphenated Amevicans™ and Neutvality

While the United States was building a larger navy
and army at the beginning of the twentieth century,
adherents of a constitutional interpretation. {rowning on
the military expansion plans, could draw reinforcement
from American citizens who had hardly been around in
the prior decades of this tradition, but who had their own
reasons to oppose war-planning. “Hvphenated Ameri-
cans” would naturally tend to judge the merits of any
plans to enter World War 1 (or even World War 11) n
whether they were of German or Irish origin, or instead
of British or Polish. Such groups would be resolutely
against any deviation from the constitutional tradition ot
neutrality.

The general issue of neatvality, in anv war that was
alicady underway among toreign powers, would mtersect
with the US Constitution in at least three wavs, First,
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those who took constitutional law seriouslv would also
take international law seriously. One indirect product of
the success of the US Constitution. and of the entire
political system which it has created, is that Americans
have a great confidence in contracts and in kaws, with
many Americans feeling that international law could be
utilized to solve international contlicts. just as legal con-
tracts had handled such conflicts among the American
States, and among individual American citizens. It inter-
national law suggested that a neutral nation be fullyv and
strictly neutral, perhaps this meant that it should bar
plans for joining one of the sides.

The same strict neutrality would be tavored. of
course, by those who had distrusted all participation in
wars, or even preparations for participation in wars. as
potentially corrosive of democratic and free government
at home. Staft planning, in this view. was a part of mili-
tarism, and militarism was a major threat to free elections
and free press, and all of the domestic freedom that had
made the United States such a good country.

Third, a strict neutrality would now also be Favored
by any ethnic minority that distrusted the inclinations of
the majority. German-Americans and Irish-Americans
thus opposed what they suspected to be the planning
inclinations of the US Army or Navv in 1916, while lal-
1an-Americans, and Americans of English ancestry, were
inclined to favor it. The same Itahan-Americans would
have opposed such war planning in 1940 and 1941,

How would German-Americans have reacted 1o the
contingency planning by US staft officers for a war with
Britain, including invasions ot Canada. and so torth: It
they had been naive enough to treat all strategic-planning
eftorts as equally serious, they would have been enthused
by these efforts, and might have seen them as balincing
out planning for the anti-German contingencev. It thev
were more politically conscious and astute. as Woodrow
Wilson himself was, they would have realized that not all
contingency plans are written with the same seviousness
and enthusiasm. If the public in the United States in 1916
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was debating only between neutrality, and enuy into the
war on the side of the Entente, the best posture for a
German-American or Irish-American was then to be
totally against all preparations for war because of a
conflict with the US Constitution’s literal injuncuons. or
with the constitutional tradition as it had come to be
understood.

Woodrow Wilson is often painted as a verv naive
American liberal, for his attitudes about a possible peace
arrangement at Versailles, and earlier tor his opposition
to US staft planning for the possibility of entering World
War L. Yet one should not underestimate Wilson's aware-
ness of politcal realities, in both international and domes-
tic pohitical processes. The President in 1915 and 1916
was concerned to preserve the chances of keeping the
United States from having to enter World War I,
Clamors had arisen on all sides within the United States
for “preparedness.” meaning some military training to
get the US Army's potential up to 2 meaningftul level (the
Army at the time of Sarajevo amounted to some 70.000
men). and for a construction ot a major US Navv. Any
serious analvst of political processes will recognize that
the enhancement of a tool can aftect the hikelihood of
that tool's use. However much the advocates of military
preparations, and of military war planning. favored such
steps entirelv on a contingency basis. the chance existed
that such steps would make the contingency occur.

The liberal tear, expressed here most straightfor-
wardly and bluntly, would be that generals and admirals
would want 10 get into a war, once thev had their torces
prepared. A much more subtle version, however. would
see such military leaders as not all so consciously cager o
get imto actual combat, but as being perhaps more subtly
inclined that wav, by the need—in a democracy—to jus-
tfy whatever resources have been committed o prepara-
tions for a contingency. The entire nation, not just its
military leaders. might have concluded that it oughto
declare war when the Germans (or someone else) had
next done something obnoxious and insulting because.
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after all, the troops had been trained. and the ships had
been built, and the war plans had been drafted.

We, thus, have a reversal of a cvcle here. In a num-
ber of the cases we identified earlier. the War of 1812
with Britain, and the wars with Mexico and Spain, the
United States had not engaged in serious war planning
because it did not have the troops in shape to plan for,
and had not developed anv capacity for statt planning. In
the 1914-1917 instance. Wilson was against war planning
by the statts that now had been brought into being, tor
fear that it might prematurely bring the troops into exist-
ence, or at least might hinder his ability to postpone
imvolvement.

Special Treatment for the Nazwy

The US Navy has alwavs been a hitde less subject to
suspicion in the American constitutional framework,
probably because 1t 1s more dithcult to impose anv tvran-
nical dictatorship at home by the application of naval
force. The ships and crews of a naval torce also have to
be prepared more for war at the outset, and there is less
of a role for State mihtia parucipation i anv such nava!
eftort. The Constitution limits appropriations for the
Army to no more than two years into the future. but does
not similarly linmt appropriations for the Navy.

The best-known US strategic writer, as we entered
the twentieth century, was Alfred Thaver Mahan, a mem-
ber of the faculty at the fledgling Naval War College. a
theorist of strategy and strategic planning on a global
scale .’ Naval warfare genervallv lends wselt to abstract
speculation, as the oceans strike one and all as a clean
chessboard. unencumbered by local peculiarities and
complications.

Americans remember their wide oceans nostalgically
as a buffer against attack, as a reinforcement for isola-
ton, obviating the need for nulitary preparedness and
advance planning. But on the naval side, such occans are
not an exemption from planning. but the ticld tor plan-
ning, the remote arena on which forces would have 1o be
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deploved to counter and undo the impact of hostile
torces.

[t was this Iimited nature of the US naval strategic
problem that Mahen was basicallv writing about. With the
United States and otner industrializing nations each
being separatelyv uble to challenge the British naval
monopolv. Mahan saw the assumption of a greater role
e the seas as the great analvucal challenge for US naval
officers and civilian feaders.

The Special Demands of Foreyn Policy
Stnee Waorld War 11

T'he problems of American foreign policv. and ot
preparation for the possibility of war, have changed since
World War I1. Manv would point to the introduction of
nuclear warheads. and of bombers and missiles to deliver
them. If 1t only takes 30 minutes for an ICBM o travel
from the USSR to a target in the United States. and vice
versa, how coutd anvone speak of & ban on contingent
advance strategic planning. or refer io the need for a
prior Declaration of War by Congresst

The world was resolved e 1945 10 bamish war trom
the world, and in the Charter of the United Nanons. it
took various organizational and legal steps to this end.
Cynes would respond that a change i legal nomendla-
ture does not normally generate any change in the mate-
vial realinn s analvsts must thus argue back and torth on
whether the Unned Navons has indeed had any more
success than the League of Natons, and on whether the
frequency of war s atall down atter 1945 as compared
with any comparable four-decade period cand it this mci-
dence of war s at all down. is this due 1o the Unined
Nations, or to nudeam weaponszy Honternational law was
now to be loadad down with cuphemisms, by which wins
were ne longer “declaved.” this ditference ot pureh legal
distinction could complicate what is essentially o tegal
process within the United States, the fathiul execaton of
the contract of the Constitution,

We have been discussing what Amcencans vecard as
permissible tor ten onwn militan s staft ofticers, and then
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Government, in general, to be doing, prior to a
declaration of war. Yet, the vears since 1945 have seen
very few such declarations, as the United Nations Charter
has made it much more difficult tor any of the powers
ever to admit that they are engaged in a formal war. This
may look like the worst kind of hvpocrisy. or as a simple
kind of appeasement of the gallery of neutral powers. as
either side to a war would lose propaganda points if it
were openly to “declare™ war, but it certainly generates
confusion for the American constitutional practice,
wherever we have been keved on whether Congress has
declared war or not.

Second, apart from the hypocrisy produced by aru-
cles 2 and 33 of the United Natons Charter, forbidding
recourse to war, and by the general cost in world public
opinion of being the tirst to declare war. there is another
powerful explanation for why we have seen so few dec-
larations around the world in the vears since 1945, and
none by the United States.

Guerrilla war has become a more important part of
international conflicts, with manv of the contlicts being
simply about which regime 1s to be recognized by the gov-
ernment of anv particular state. If the United States rec-
ognizes the government of the Philippines or of the
Republic of Vietham, and such allies ask for US assistance
in the suppressing of bandits or guerrillas trving to over-
throw these Governments. who 1s there for the United
States to declare war against?

Perhaps because nuclear deterrence has precluded

higher level conflicts, perhaps tor other reasons, much of

warfare since 1945 has now taken the torm of such guer-
rilla insurrections, of challenges 1o the authoriy and sov-
ereignty of partcular regimes. where the combatants had
never “recognized” cach other as states. and would never,
even in an ecarlier time. have had occasion 1o “declare
war” on cach other. When the United States gets dragged
into these wars, new complications arise tor the tdiness
of our legal and constitutional practice.

Third, the aftermath of World War 11 even af

nuclear weapons had nov appeared and the United
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Nations had not been created, saw the United States left
as one of the two most powerful countries in the world.
What had been the historical constitutional practice ot a
bystander might not suftice as the practice of the major
parucipant.

When the United States was still not the strongest
military power in the Western World, the entire issue of
“strategic planning” had a different tone. The United
States did not have to be continually involved in the
deployment of military force, and the application of
deterrent threats of the use of such force; what has been
normal since 1945 was decidedly abnormal for most of
the years before 1941.

War planning in the vears before World War 11
could thus have drawn criticisms from Amertcan liberals
because it envisaged a crossing of some threshold, a tran-
sition from a situation which most Americans decidedly
preferred—peace. to something thev hated—war. We do
not use the “war plan” phrase today anymore. Our Gov-
ernment prefers “detense planning™ (in parallel with the
shift from a War Department to a Detense Department in
the 1947 reorganization), or “strategic planning”™ because
we are, in some significant sense, continuously in a cold
war. What Americans hated in the vears before 1939 1s
now at least partally with us: the need to keep large
numbers of our voung men in uniform and the continu-
ing risk of shooting exchanges. We struggle now to keep
war limited, rather than to stay at peace.

It war was once seen as totally discontinuous trom
peace, then planning for such a war could be viewed as a

violation of the spirit of peace, a violation of neutrality it
others are already at war, or a disgracetul betraval of

one’s ncighbors if they are not. Such war planning also
might cause wars to happen that would not otherwise
occur. In any event, they would be the worst kind of

insult for any other country that eventually found iselt

mentioned in them: war plans would have to be kept
secret to be useful—but secrecy alwavs erodes sooner or
later.
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But if war is now seen as a possibility on the horizon,
something that must alwavs be taken into account, then
its contingencies must be planned for. “War is the
continuation of politics by other means.,” that most mem-
orable phrase by Clausewitz, has always had two mean-
ings.'” It nourishes the liberal contention that political
considerations should not be lost sight of during a war,
Le.. that “war is too tmportant to be left to the Generals;”
but it also nourishes the power-politics contention that
war is not such 4 discontinuous change from peace. All of
international relations continually play with the threats
and exercises of varving degrees of warfare. One could
indeed mint an aphorism heve that “peace is simply the
extreme case of hmited war.” and much of what we have
had to wrestle with since 1945 has been quite consistent
with this.

Some Conclusions

There are many wavs to sort out the divisions of
powers on strategic planning as thev are outlined in the
US Constitution. Since the explicit language i1s not exten-
sive, much depends on what we find to be sensible and
logical.

Since only Congress has the ability to “declare war.”
some would see this as shitting all the important and rele-
vant authority to Capitol Hill. The 1973 War Powers
Resolution was indeed an eftort to bring such an inter-
pretation 1o bear on the ordinary practice that had
emerged after World War I1, by which wars are typically
not “declared”™ in terms of international law. In the wake
of the wav that the United States had entered the Viet-
nam war, Congressmen won a great deal ot public sympa-
thv in thetr contention that the Founding Fathers had
intended tor Congress to be the deasionmaker, even on
small ventures into violent international exchanges.

Yet a counter-view would have held that Congress.
by the sorting of powers and functions in 1787 had sim-
plv been dealt the role of proclaming discontinuous and
major changes in our relations with a foreign power. It
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we are at peace with Spain. and then go to war with
Spain, Congress makes the decision on when this change
is to take place. But what it we were to be continuously in
a state of limited war with some foreign adversary?

Would it have been the intentions of the 1787 drafters of

the Constitution to have congressional approval required

for a declaration of each small upsurge in the violence of

this kind of an exchange? Should Congress be required
to "declare battles,” as well as to declare wars?

The United States fought an “undeclared war™ (a
naval war with the French) before Congress got to
exercise its function of declaring war. It also tought with-
out such a declaration against the Barbary pirates (it is lit-
tle remembered that after several decades of such
warfare, the Congress was finally asked for, and gave. a
formal declaration of war against one of the North Afri-
can states, Algiers, in 1815, a declaration of war which
almost none of our history books remembers). '

This is to come back to the argument that a “realis-
tic” assessment of how the war-planning and war-
management function is to be handled was indeed pres-
ent at the outset, just as it has to be present now: 1t could

only be dispensed with when we enjoved some 70 vears of

relative exemption from foreign militarv engagements.
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EGAL LESSONS IN
NATIONAL SECURITY

By EDWIN TIMBERS

Consultation does not automatically gestate consensus, but it is

surely a precondition. On the other hand. foreign policy by

executive preemption almost always has @ painful recoil.
—John C. Culver

THE IRAN-CONTRA AFFAIR OF 1986-87 HAS BEEN ONE OF
the most important constitutional confrontations between
Congress and the White House in US history, another
skirmish in the long line of conflicts between the Presi-
dent and Congress over their respective powers in the
field of foreign affairs, including the power to use and
threaten to use US armed forces. This conflict began in
President George Washington's second term of office,
and has continued unabated and unresolved ever since.
Although the pattern of practice and the guidelines of
the Supreme Court are clear, Congress from time to time
has refused to follow the Court’s decisions with the result
that there has been a recurring political controversy.
Congress claims that the President is constitutionally
obliged to “consult” Congress, or at least to inform it. of
everything he does or plans to do in the field of foreign
affairs, and that it has the right to pass laws restricting
and controlling Presidential actions in this field. President
Keagan and his predecessors claim that the Constitution

The late Dr. Timbers was a taculty member of the Indusirial Col-
lege of the Armed Forces. The Center for the Study of the Presidency
will publish this essay in 1989-90 under the title. “Legal and Institu-
tional Aspects of the Tran-Contra Aftair.”
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entrusts the President with the sole power to conduct the
toreign relations of the nation and a substanual share of
the power to make foreign policy. In the field ot foreign
aftairs, all Presidents have insisted that thev are respon-
sible not to Congress but only to the people, particularly
the conduct of secret diplomacy. President Nixon's secret
warning to the Soviet Union to not bomb China’s nuclear
plants is an example of such uniquely Presidential action.

President Reagan’s strong support for the Nic-
araguan Democrauc Resistance Forces, commonly known
as the “contras™ or "Freedom Fighters.” resulted in an
mtense political struggle between him and Congress over
the definition of US policy toward Nicaragua. He was
determined to prevent the spread of communism from
Nicaragua to El Salvador, Honduras. Guatemala and.
ultimatelv, Mexico. and he sought to accomplish this by
providing not only military and economic aid to the dem-
ocraticallv elected government of El Salvador but also aid
to the contras to force either a change in the expansionist
policy of the Sandinista vegime ov the overthrow of that
government.

Congress, on the other hand, was responding to pub-
he-opinion polls, which indicated that a majornty believed
that the United States had no vital interest in the outcome
of the struggle beaveen the Sandinistas and the contras,
that the growing mvolvement of the United States in this
Central American war would ultimately lead to a Viet-
nam-type war that would result in American casualties,
possibly bring the United States into a military confronta-
tion with the Soviet Union, and fail to bring democracy
and frecdom to the Nicuraguan people.

On December 21, 19820 Congress sought to restrict
the President’s ability to implement his policy when 1t
passed the first of five Boland amendments, prohubiting
the Department of Detense (DOD) and the Central Intel-
ligence Ageney (CLA) from spending funds to overthrow
the government of Nicaragua or to provoke contlict
between Nicaragua and Honduras.! This amendment
passed in the House of Representatives by a vore of
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411-0, was later passed by the Senate. and was signed mto
law by the President.

On December 9, 1983, Congress passcd the Intel-
ligence Authorization Act for Fiscal Year 1984, which
changed the first Boland amendment by limiting the obli-
gational authority of the CIA and the DOD to $24 million
for aid 1o the contras. In section 101, this statute specitied
that it referred to the Central Intelligence Agencey; the
Department of Defense: Defense Intelhigence Agency:
the National Security Agency: the Departments ot Armv.
Navy and Air Force: the Department ot State: the
Department of Treasurv: the Department ot Energy: the
Federal Bureau of Investigation: and the Drug Enforce-
ment Administration.? Also, whercas the first Boland
amendment prohibited only activities done for the pur-
pose of overthrowing the government of Nicaragua, the
sccond prohibited any expenditures above $24 million
“which would have the eftect of supportung. directlv or
indirectlv, military or paramilitary opcerations in
Nicaragua by any nation, group. organization. move-
ment, or individual ™

On October 3, 1984, Congress cut oft all tunding tor
the contras and prohibited the Department of Defense.
the Central Intelligence Agencyv, and any other agency or
entity of the US Government “involved in mtelligence
acuvities from directly or indirectly supportng military
operations in Nicaragua.”! This outright prohibition was
subject to confhicting interpretations. Whereas several of
its congressional supporters behieved that the acuvities of
the National Security Council were covered, the Presi-
dent’s Intelligence Oversight Board advised that the
restrictions on lethal assistance to the contras did not
cover the National Security Council statt.”

The fourth Boland amendment, which covered
1985-86, included $27 million for “"humanitarian™ aid 1o
the contras. Considerable debate occurred about the
scope of the term “humanitarian.” particularly over a
grav area of items that are both nonlethal and non-
humanitarian, such as militarv-type unitorms. Tt was
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finally decided that “humanitarian™ aid included ftood,
clothing (including uniforms), and medicine.® The
arming, training and advising of the contras by CIA and
DOD personnel were prohibited.

The fifth and final version of the Boland amend-
ment provided a classified amount of aid for the contras
from December 1985 to October 1986.7 In June 1986,
Congress voted $100 million in aid tor the contras.

A strict construction of the Boland amendment
would exclude the National Security Council staff, since it
is not 1 of the 10 agencies of the Government designated.
Even this construction, however, would not necessarily
exclude either Lieutenant Colonel Oliver L. North, a key
member of the National Security Council staff, or Vice
Admiral John M. Poindexter, USN, Assistant to the Presi-
dent for National Security Affairs, since they were and
are uniformed members of the Depariment of Defense,
one of the agencies expressly designated in the Boland
amendment.

The principal members of the National Security
Council are the President, the Vice President, the Secre-
tarv of State, and the Secretary of Defense, and its meet-
ings are usually attended by the Director of Central
Intelligence and the Chairman of the Joint Chiefs of
Staff. Since the Central Intelligence Agency, the National
Security Agency, and the Defense Intelligence Agency
are three of the nation’s principal generators of intel-
ligence data and analyses and since all of the above offi-
cials are major users of such data and analyses, the
Boland amendment could reasonably be construed to
apply to the National Security Council and its statf as an
agency “involved in intelligence actvities.”

United Nations and Rio Agreements

Equally relevant to the extension of US aid to the
contras are the provisions of the United Nations Charter,
the Charter of the Organization of American States, and
the Inter-American Treaty of Reciprocal Assistance of
1947 (the Rio Treaty). As a signatory of each oi these
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treaties made under the authority of the United States,
the United States is bound by their terms.® Article 2(3)
and (4) of the United Nations Charter states
3. All members shall settle their international disputes by
peaceful means in such a manner that international peace
and security, and justice are not endangeved.
4. All Members shall retrain in their international rela-
tions from the threat or use of torce against the territorial
integrity or political independence of anv state, or i any
other manner inconsistent with the Purposes ot the
United States.

The mining of Nicaraguan harbors by the CLA was an act
of war against Nicaragua and plainly in violation ot aru-
cle 2(4). Moreover, all lethal aid given by the United
States to the contras was tantamount to an armed attack
on Nicaragua according o well-established principles of
international law.
Article 33(1) of the charter states

The parties to any dispute, the continuance ot which s

likelv 1o endanger the maintenance ot internatnonal peace

and security, shall, tirst of all. seek a solution by negotta-

tion. enquiry, mediation, conciliation, arbitration. judicial

settlement. resort to regional agencies or arrangements,

or other peaceful means of their own choice.
At no time did the United States seek to resolve its
differences with Nicaragua by any of these means. It
withdrew from the compulsory jurisdiction of the Inter-
national Court of Justice in the case of Nwearagua v. United
States* and withdrew its support of an agreement worked
out in September 1983 by the Contadora Group of
nations—Mexico, Venezuela, Panama, and Colombia
which provided a peace plan for Central America.

Article 51 of the charter, however. protects “... the

inherent right of individual or collective self-detense it an
armed attack occurs against a Member of the United
Nations, until the Security Council has taken the meas-
ures necessary to maintain international peace and
security.” Undcr this article, the position ot the United
States has been that the shipment of arms by Nicaragua

.
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to the Salvadoran guerrillas was. in etfect, an “armed
attack™ against the government of El Salvador and that
United States assistance to the government of El Salvador
and to the Nicaraguan contras was an act of collective
self-detense against an avempt to overthrow the govern-
ment of El Salvador and against the threat created by
Communist expansion in Central America to the security
of the United States. After the Cuban Missile Crisis of
1962 and the Six-Dav War of 1967, the world community
decided that a state does not have to wait before exercis-
ing its right ot self-defense until it is too late but can act
anticipatorily to protect itself against threats and its per-
ceptions of attack betore an actual attack has occurred.”
On the other hand, according to Professor Eugene V.
Rostow, “states are absolutely prohibited by international
law from assisting rebels against the government ot a
state, even if hostilities reach the 'evel of actual bellig-
erencv....” ' Thus, international law would condemn
equally United States aid to the contras and Nicaraguan
aid to the EI Salvadoran guerrillas.

In 1970, the United Nations General Assembly
adopted by consensus the “Declaration on Principles of
International Law Concerning Friendly Relations and
Cooperation Among States in Accordance with the
Charter of the United Nations.” That declaranon stated

No State shall organize. assist, foment. finance. incite or
tolerate subversive, terrorist or armed activities directed
towards the violent overthrow of the regime ot another
State, or interfere in civil strife in another State.
The activities of the United States in support of the
contras plainly violate this declaration.

Article 18 of the Charter of the Organization of
American States (OAS) imposes stmilar obligations:

No State or group of States has the right to intervene,
directly or indivectly, for anv reason whatever, in the
internal or external affairs of any other State. The torego-
ing principle prohibits not only armed torce but also any
other form of interterence or attempted threat agamst the
personality of the State o against its polincal, economic,
and cultaral elements. 2
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The activities of the United States in providing both
lethal and nonlethal aid to the contras violate this article.
Articles 23 and 24 further require that all disputes
arising between the States in this hemisphere are to be
submitted to peacetul procedures including direct nego-
tiation, good offices, mediation, investigation. concilia-
tion, judicial settlement. arbitration. and other means.
Moreover, an act ot aggression against a State of the OAS
1s to be considered an act against all members and mav
consist of any act of aggression short of armed attack.
The mining ot Nicaraguan harbors by the CIA is a form
of “armed attack.” and US aid for the contras 1s an "act of
aggression” prohibited by the OAS Charter.
If a State 1s contronted with such aggression. the Rio
Treaty requires that the parties
submit every controversy which mav arise between them
to methods of peaceful settlement and ... endeavor to set-
tle any such controversv among themselves by means ol
the procedures in force in the Inter-American Svstem
before referring it to the General Assembly of the
Security Coundall of the United Nations.
In addition to the requirements of the above treaties,
section 109(d) of the 1984 Intelligence Act requires the
President to
use all diplomatic means at his disposal to encourage the
Organization of American States to seek vesolution of the
conflicts in Central America based on the provisions ot
the Final Act of the San Jose Conterence of October 1932,
especially principles (d). (¢), and () relating to nonnter-
venuon in the mternal aftairs of other countries. denving
support for terrorist and subversive elements in other
states, and internatienal supervision ot tully veritable
arrangements. !

President Reagan has not used any “diplomatic means at

his disposal”™ to comply with the requirements of this act

of Congress.

Section 109(e) further states

The United States should support measures of the Orga-
nization of American States, as well as ettorts ot the
Contadora Group which seck to end support tor terrvovist,
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subversive. or other acuvites aimed at the violent

overthrow of the governments of countries in Central

America.t?
The Reagan administration refused to support an agree-
ment reached by the Contadora Group of nations in
September 1983, The above laws and treaties define the
duties of the President and his subordinates in the
executive branch concerning US involvement in Nic-
aragua. '

Trantan Ventures

The sale of arms to Iran mvolved another group of
laws and had distinctly different objecuves from those in
Nicaragua. First, the arms sale was intended to obtain the
release of American hostages held in Beirut, Lebanon.
The seizure of American hostages is a gross violation of
international law that entitles the United States to use
whatever force s reasonably necessary to cure this breach
of international law. If the President decides that the use
ot torce under the circumstances would be imprudent,
impractical, or too costly. he can and should negotiate for
their release, provided that his domg so will not violate
any statutes of the United States. Protecting American cit-
izens abroad who are in such ditficulty 1s an obligation of
the United States as a sovereign nation, and only the
President can act for the nation in such a situation. In
addition, the President hoped that this sale would estab-
lish a strategic opening with Iranian moderates which
would help improve United States-Iran relations and pre-
vent the Soviet Union from gaining control of Iran, a
country of enormous strategic importance to the United
States and its allies. Also, the profits from the sale were
expected to be used to sustain the contras during the
cutoft of ad under the Boland amendment.

During the 1970s, Congress passed several laws that
limit the President’s options in foreign relations, par-
ucularly his authority in arms sales. While several of these
faws contain a legislative veto provision, which the
Supreme Court declared unconstitutional in 1983 in the
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case of INS v. Chadha ' under the legal principle of sev-
erability, the balance of these laws mav be deemed valid
and binding on the President until thev are either
repealed by Congress or declared unconstitutional in toto
by the Supreme Court. The 1973 Foreign Assistance Act
(Public Law 99-559) required the President to give
advance notice 1o Congress of any oftfer to sell to foreign
countries defense articles and services valued at $25 mil-
lion or more, and empowered Congress to disapprove
such sales within 20 calendar days by concurrent resolu-
tion.!” The Arms Export Control Act.'® the principal US
statute governing arms sales abroad, makes it unfawful w
export arms without a license. Exports of arms by US
Government agencies. however. do not require a license
if they are otherwise authorized by law. Criminal penal-
ties are provided tor willful violations. The Arms Export
Control Act also requires that the President consent to
any transfers by another country of arms exported from
the United States under the act and imposes three
conditions betore such Presidential consent may be given:
(a) the United States would ttself transter the aims in
question to the recipient country;
(b) a commitment in writing has been obtained {from the
recipient country against unauthorized retranster of
significant arms, such as missiles: and
(¢} a prior written certification regarding the retransfer is
submitted to the Congress if (he detense equipment. such
as missiles, has an acquisition cost of $14 million or more.

In addition, the act generally imposes restrictions on
which countries are eligible to receive US arms and on
the purposes for which arms may be sold. Section 614(2)
of the act permits the President to waive the require-
ments of the act, but this waiver authority may not be
exercised unless it 1s determined that the international
arms sales are “vital to the national security interests of
the United States.” Furthermore, before granting a
waiver, the President must consult with and provide writ-
ten justitication to the foreign atfairs and appropriations
committees of the Congress.??
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In 1976, the Nelson-Bingham amendment to the
Arms Export Control Act nghtened these restrictions to
include advance notification of anv sale of “major”
defense equipment totaling over $7 million. Congress is
given 30 dayvs in which to exercise its legislative veto.

The report of the Tower Commission states that
whether US involvement during 1985 in the Iranian arms
sale was lawful depends upon whether the President
approved the transactions before thev occurred. Without
such prior approval. there was no authority for the
United States either to transter arms or consent to Israel’s
transter of US-supphlied avms to Tran. 2! Although the
President did find that the arms sale to Iran was vital 1o
the national security interest. Congress was not notified
as required by the Arms Export Control Act. the Hughes-
Rvan amendment, and the National Security Act of
194722

On Januarv 17, 1986, a Presidential finding did tor-
mallyv approve the Iran mitiative as a covert intelligence
operation under the National Security Act and, thus.
provided legal authority for the United States to transter
arms directiv to Iran. l)cspltc the fact that the Nauonal
Security Act requires that Congress be notified ot covert
intetligence operations, the Presidenual finding of 17
January directed that congressional notification be with-
held, and this finding was subsequently destroved by Vice
Admiral Poindexter without its having been communi-
cated to Congress. Morcover. when a new provision was
added to the Arms Export Control Act in August 1986,
prohibiting exports to countries on the terrorism list (a
list that contained Iran). no determination was made of
the effect of this provision on the legiimacy of arms
transfers to Iran under the Natonal Security Act.

Constitutional Considerations

The constitutional obligation of the President and his
subordinates in the executive branch to uphold the
Constitution, laws of the United States. and treaties to
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which the United States 1s a party, is clearly stated m art-

cle 1T of the Consutution. The final paragraph of article

11, section 1, of the Constitution states
Betore he, the President, enter on the Execunion of his
Oftfice. he shall take the tollowing oath or atfirmaton: 1
do solemnly swear (or attirm) that I will faithfully execute
the Ofhce of the President of the United States, and will
to the best of my Ability, preserve. protect. and defend
the Constitution of the United States.”

In addition, article H, section 3. of the Constitution

requires that the President “shall take Care that the Laws

e tanthfully executed....”

The constitutionality of the Boland amendment has
heen questioned on the ground that it is a congressionai
usurpation of the power of the President to function as
the sole organ of US foreign relations and therefore a
violation of the separation-ot-powers principle. which lies
at the heart of the American svstem of government. To
be constitutional. a statute must have been enacted
according to the procedure specified in article 1. section
7. of the Constitution. and 1t must not be i contlict with
any provision of the Constitution. The Boland amend-
ment was passed by each House of Congress and signed
into law by the President in accordance with the
procedure prescribed by the Constitition. Is it nieverthe
less unconstitutional on the ground that 1t violates the
separation-of-powers principle?

Article 1. section 8, of the Constitution exphicitly vests
the power of the purse in Congress. In its various ver-
sions, the Boland amendment stated the refusal ot Con-
gress to authorize expenditures for certain purposes, but
it did not prohibit the executive branch agencies it listed
trom aiding or seeking to wd the contras. These agencies
were free to support the contras in any manner that
would not involve the expenditure of funds appropriated
to them by Congress o1 which would not exceed ihe cap
which Congress placed on their expenditures for such
purpose.

Aid by agencies not designated by the statute,
provided that thev were not engaged in intelligence-
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related activities, was allowed. it was argued, as was aid by
nongovernmental donors with private funds. Among the
precedents for the Boland amendment were the Nelson-
Bingham amendments,* the Cooper-Church amendment
of 1971,%* the Fulbright amendment to the Second Sup-
plemental Appropriations Act for FY 19732 the War
Powers Resolution of 1973,% the Hughes-Rvan amend-
ment to the Foreign Assistance Act of 1974,%" the Turkish
Arms Embargo of 1974,% and the Clark amendment to
the Arms Export Control Act of 1976.%

In addition to the above statutes, the Constitution
makes numerous provisions for the participation of Con-
gress in the formulation and implementation of US for-
eign policy. The Constitution requires that, before a
ireaty can take effect, it must first be approved by a two-
thirds majority of the Senators present, provided there is
a quorum. The Senate, moreover, may change the word-
ing of a treaty draft, which means that it must be resub-
mitted to other parties for approval. The Senate may also
write “reservations” limiting the obhigations of the United
States, and 1t may state its “understandings™ which inter-
pret provisions. Although the House of Representatives
does not approve treaties, it can refuse to pass imple-
menting legislation or to fund treaties.

Even in the absence of treaties or statutory authority,
the President has inherent constitutional power, since he
is the sole organ of the nation in the conduct of foreign
relations, the Commander in Chief of the Armed Forces,
and the Chief of State.?® Subject to the approval of the
Senate, he appoints ambassadors, ministers, consuls, and
the principal policy-making ofticers of the Department of
State, Department of Defense, and the Central Intel-
ligence Agency. As Commander in Chief, he may also
introduce American troops into hostilities abroad.
Although Congress cannot prevent him from engaging in
foreign covert-action operations, it can establish and
oversee the means he uses to evecute them. Thus, while
Congress cannot forbid him to use secret agents in the
execution of his constitutional duties as President, it
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could, for example, forbid such agents to engage in polit-

ical assassination. As Professor Eugene V. Rostow has

stated
the principle of the separation of powers docs not mean
that the three separate hranches of the government are
really separate at all. For the most part. their powers are
commingled and shared. They are therefore not inde-
pendent but interdependent. although there are some
functions unique to each branch. Only a judge can issue a
mandamus. Only Congress can declare war. Only the
President can order the troops into battle.®!

Where the System Malfunctioned

The Tower Commission Report clearly delineated
what went wrong in the Iran-contra atfair. First, the arms
sale to Iran was directly contrary to the administration’s
policies on terrorism, its arms embargo toward Iran. and
its urging of its allies not to sell arms to Iran. This contra-
diction between policy and conduct undermined United
States credibility. Another contradiction existed within
the administration when the staff of the National Security
Council, the personal staft of the President. was support-
ing the contras at a time when the Boland amendment
forbade other agencies to do so.

Second, the arms transfer to Iran was not subjected
either to the established procedures for interagency con-
sideration or to the more restrictive procedures for hand-
ling covert operations prescribed in National Security
Decision Directive 159. As a result, there was inadequate
opportunity for a full hearing betore the President. Fur-
thermore, there was no rigorous review of the initiative
below the Cabinet level; no formal written minutes of
meetings were kept; and, the President’s decisions were
not formally recorded.

Third, little attention was given to the implications of
implementing the initiative. There is no evidence that
such questions as the following were adequately ad-
dressed: Should the NSC statf, an advisory body to the
President, have had operational control of the initiative
rather than an agency vested with onerational authority
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such as the CIA? What were the legal implications of
using revired Air Force Major General Richard V.
Scecord’s private network of operatives to implement a
major mitiative attecting US foreign relations? What were
the implications of this mitative for the military balance
in the Middle East, especially for the outcome of the
Iran-Traq War? Would these arms contribute to Iran’s
victorv? It so, how would such a victory atfect the United
States and its allies?

Fourth, the ITran arms sale and the supply of lethal
and nonlethal aid 1o the contras were conducted largely
by private organizations with no accountability to the US
Government. Is this an illegal act of substituting the
funding powers of Congress? Can the President privately
fund his forcign policy?

Fitth, Congress was not informed either of the Iran
initiative or of the acuvities of the NSC staft in support of
the contras.

Sixth. there is evidence that the [ran-contra initiative
violated the Umted Nations Charter, the Charter of the
Organization of American States, the Inter-American
Treaty of Reciprocal Assistance of 1947, the Arms Export
Control Act. the Hughes-Rvan amendment to the
Forcign Assistance Act. the National Security Act of
1947 and the Intelligence Act ot 1984,

Seventh, there is no evidence that the President
required a rigorous review of any aspect of the Iran-
contra initative by the NSC principals or the NSC staft,
nor did he insist upon accountability.

Eighth, since the President’s Chiet of Staft from the
inception of his tenure asserted strong control over the
White House stalt, sought to extend his control to the
National Sccuritv Adviser. was personally active in
national security attairs, and attended most of the meet-
ings regarding the Tran initiatve, should he have ensured
that an orderly and rigorous pohicy review was conducted
and made plans for public disclosure of the initiative?
This was not done.
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Ninth, neither the National Security Adviser nor the
Director of the CIA informed the NSC principals other
than the President of the Iran-contra initative.

Recomumendations ond Conclustons

The adversarial relationship between the Congress
and the President which results from our svstem ot
checks and balances and the separation of powers has
proved to be of the utmost value in preventing the abuse
of power by either branch of government. It this inten-
tional arms-length refationship degenerates into two-
branch paranoia. the government can become paralyvzed
and impotent. It is imperative that measures be taken
within the framework of the Constitution to promote that
degree of cooperation between the two branches which is
essential to the functioning of our government.

To help attain this end and to avoid the recurrence
of such an acute confrontation as that ot the Iran-contra
affair, I submit the following recommendations and
conclusions:

First. the President 1s accountable and responsible
for the conduct in office of his subordinates in the execu-
tive branch. He should provide guidelines at the begin-
ning of his administration to the members of the National
Security Council, his National Securitv Adviser, and the
National Security Council staff. These guidelines should
specify how these individuals will relate to each other,
what procedures and laws they must follow, and, in gen-
eral, what the President expects ot them.** It is par-
ticularly important that “each administration formulate
precise guidelines tor covert action and, once tormulated,
those procedures must be strictly adhered to.”™

Second, since the Prestdent s accountable and
responsible for the entire executive branch. he should
institute within the Executive Office ot the President a
formal reporting, inspection, and review svstem and
require his prior written authorization for the implemen-
tation of anv major initiative proposed by the personnel
of that orgamization.
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Third, recognizing that Congress has a shared consti-
tutional role in formulating and implementing US
foreign policy, the President should see to it that the com-
mittees of both Houses of Congress concerned with intel-
ligence and foreign attairs are mformed of executive
branch activities in these areas. This could be achieved by
scheduling regular meetings with the chairmen of the
mtelligence and foreign atfairs committees and by 1eport-
ing all national security decisions of the President to the
intelligence committees of both Houses of Congress
within a specitied period.

Fourth, the National Security Council, as a personal
staff agency of the President. should be prohibited by the
President from exercising at anv time and to anv (legl ce
the operational xesponsxbxlmes of the I)epallmcnt of
Defense, the Department of State, and the Central Intel-
ligence Agency. It should, however, keep these agencies
tully and continuously informed of its intelligence
activities. In addition. the National Security Adviser
should be required to keep adequate records ot NSC con-
sultations and Presidential decisions to show what was
decided, to provide a basis for a periodic policy review,
and to learn from experience.*

Fifth, the National Security Adviser should never
exclude NSC principals from the decision process nor
mterpose himselt between the President and the NSC
principals. He should also keep the principals informed
of the thinking and decisions of the President and
faithfully represent the views of the principals to the
President.’ He should therefore not use his scheduled
intelligence briefing or other briefings of the President to
seek the President’s decision on significant matters
without the participation of the NSC principals.*

Sixth, the Attorney General and the Legal Adviser to
the Secretary of State should provide advice to the NSC
and the President. In addition, the position of legal
adviser to the NSC should be strengthened in stature to
help ensure that the activities of the NSC conform to the
Constitution and laws of the United States and treaties to
which the United States is a party.#
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Seventh, to provide an optimum balance between the
imperative of protecting the secrecy of legallv authorized
covert operations and the need for effective congres-
sional oversight, Congress should consider merging the
Intelligence Committees of the two Houses into one Joint
Intelligence Committee with a small statt.™

Eighth, neither the President nor members ot his
administration should ever profess a foreign policy tor
the United States and concurrently recommend such a
policy to its allies when such a policy is contrary to the
course the administration is actually pursuing.

As a constitutional democracy, the United States is
and must be a government of, by, and for the people.
When President Nixon used the power of his office to
prosecute the war in Vietnam against the wishes of a
majority of the American people, Congress passed several
laws to force the President to be accountable for his
actions and to prevent future abuses of Presidential
power.

The United States must be dedicated to the rule of
law and the principles of responsibility and accountability
if it is to persevere as a constitutional democracy and
retain the credibility and respect necessary for its position
of leadership in the free world. It must give the highest
priority to these principles and make certain that thev are
scrupulously observed.
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APPENDIX

I'HE CONGRESS, IN ADDITION TO 1HE POWER 1O DICLARE
var, "Shall have power™ under article I section 8 (the
enumeratert powers)

—to lav and col'ect Taxes. Duties. Iimpose: and Excises,

—to pav the Debts,

—provide for the common Defense,

—to regulate commerce with foreign nations.

—to detine and pumsh Piracies and Felonies commaitted
on the high seas and Offenses against the Law of
Nations,

—to grant Letters of Marque and Reprisal and make
Rules concerning Captures on Land and Water,

—to ratse and support Armies,

—to provide and maintain a Navy,

—to make Rules tov the Government and Regulation of
the land and naval torces,

—to provide for calling forth the Military to execute the
Laws of the Union. suppress Insurtections and repel
Invasions,

—to provide for organizing. arming. and disciplinig the
Militia, and tor governing such Part of them as mav be
emplo ~d in the Service of the United States,

—to make all Laws which shall be necessary and proper
for carrving ino Execution the foregoing powers, and
all other powers vested by this Constitution in the Gov-
ernment of the United S:ates or inany Department or
Ofttice thercof.

Under article I, section 9 (the prohibitory powers)

—No money shall be drawn from the Treasury, but in
Consequence of Appropriations made by Law: and a
regular Statement and Account of the Receipts and
Expenditures of all public Monev shall be published
from time to tme.
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Article 1. section 1 states. “All legislative Powers
herein granted shall be vested in a Congress of the
United States, which shall consist of a Senate and House
of Representatives.”

In addition to article 11. section 1. Al Executive
Power shall be vested in a President of the United States
of America.” the President has the tollowing powers with
respect to national security policv:

—The President shall be Commander in Chiet of the
Army and Navv of the United States. and ot the Militia
when called into the actual Sevvice of the United States.

—He takes an oath 1o "o preserve. protect. and defend
the Constitution of the United States,

—He shall hive Power. by and with the Advice and Con-
sent of the Senate. to make Treaties. provided two-
thirds of the Senators present concur,

—He shall nominate. and by and with the Advice and
Consent of the Senate shall appoint Ambassadors. other
public Ministers and Consuls .. and all other Otticers
of the Unned Stnes,

—He shall receive Ambuassadors and other Public
Ministers,

—He shall take care that the Laws be faithtully executed
and shall Commission all the Otticers of the United
States.

The Prestdent also has the veto which can be over-
ridden only by a two-thirds vote of both House and Sen-
ate. a power which in the twentieth century has led the
President to be called the chiet legislator as well as the
Chief Executive.
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THE CONSTITUTION AND NATIONAL SECURITY:
A BICENTENNIAL VIEW
“We find ourselves in the uneasy situation where both
executive and legislative leadership have eroded badly. In
weakened condition, the leaderships at both ends of
Pennsylvania Avenue need to help each other more than ever:
instead, we find unending bickering over the most crucial
issues of the day—control over the budget, war powers. and
nuclear armaments.™
—FEdmund S. Muskie

“The adversarial relationship between the Congress and the
President which results from our svstem of checks and
balances and the separation of powers has proved to be of the
utmost value in preventing the abuse of power by either
branch of government.”

—Edwin Timbers

*In general. the fashion is to deplore the involvement of
Congress in foreign policy-making and o see such recent
congressional initiatives as the War Powers Resolution and
the Angola Resolution and the difficult struggles over MX
and the Panama Canal Treaty and SALT II as inappropriate
exercises of congressional power.”

—Nelson W Polshy

“The distribution of power that the constitutional framers
apparently intended has not been changed by amendment. but
it is difficult to recognize in that blueprint the roles of the
political branches as we see them plaved todav. Tt i«
particularly difficult to see in the constitutional text the
powers of the President which, Harry Truman once said. are
such as would make Genghis Khan blush with envy,”
1L owis Henkin

“Ineffect. what the republican form of government and the
idea of consent did was 1o legitimize political inequality.”
—Gregary 1. Foster
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